
Copyright© 2004 Environmental Law Institute®. Wa.shington. DC. reprinted v.ith permission from ELR®, hllp://www.eli .org. 1·800·433-5120. 

6-2004 

ELR 34 ELR 10505 

NEWS&ANALYSIS 

The History and Evolution of the National Marine Sanctuaries Act 
by William J. Chandle r and Hannah G illelan 

Table of Contents B. First Regulations- 1974 .............. 10528 
Executive S ummary . . .. .... .. ....... . ... I 0506 

Early Sancturu y Bills . .. ............. .. . 10507 
1972 Act .. ... .. .... .. ..... .. .... .. .. 10507 
Tire Rise of Multiple U'ie ....... ......... I 0507 
Reemphasizing Preservation . . ... ........ . I 0508 
Unfilled Mandate ........ ... .. ... .... . 10508 
Conclusion .. ...................... .. I 0508 

Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 0509 
I. Early Sanctuary Legislation .. ........... I 05 10 

A. Background .. .. .. .. ..... . ... .. . ... I 0510 
B. The SanctuC/IJ' idea .............. .. .. 1 05 11 
C. Sanctuaries Legislation in the 90th Congress. 

1967-1968 ... ... ... ... ... .. ....... 10512 
I. Overview . .... ... .. ..... . .... .. . 10512 
2. Detailed Provisions of Early Bills .. .... I 0513 
3. An A lternative Ocean Protection 

Strategy ............. .. . ... .... . 1 051 5 
4. Conclusion/Significance ... .. .... .... I 0515 

D. Legislation in the 91 st Congress, 
1969-1970 . .... ... ... ... . .... ... . . 10515 
I. Overview ... ... .. ..... . ..... .. .. 105 15 
2. Impetus for Action- Santa Barbara Oil 

Spill .... .... .. . . .. ... .. ... ..... 10515 
3. Coastal Management Reports ... ...... I 05 16 
4. Sanctuary Bill- Approaches .. ... ... .. I 05 17 
5. Conclusion .. ... .. ..... . ..... .. .. 10520 

II. The MPRSA of 1972 ... ... ............ 1 0521 
A. Background .... .. .... ... .. .... .. .. 1052 1 
B. House Action .. ... .. ... ............ 1 0521 
C. Action in Senate . ... ................ I 0522 

l. Conference Committee . ... ... .. ... .. 10523 
D. Provisions of the Sanctu01y ntle .. ... . .. 10523 

1. Program Purpose and Multiple Use ... . . 10528 
2. Nomination and Designation Process .. . I 0529 

C. Designation of USS Monitor and Key Largo 
NMS ... . ... ... ... .. ..... .. ... ... . 10529 

D. President Jimmy Carter :S· Sanctumy 
Initiative . . ... ......... .. .......... 1 0530 

E. Tire 1978 Reamhorization .. .... .. ..... I 0530 
l. Pub! ic 1 nvolvement .. .. ..... .. .. ... I 053 1 
2. Multiple Use .. ... .. ..... .. ... .... I 0531 
3. Safeguard Provision ... ... . ... .. .. .. I 053 1 
4. Power to Designate . . .. .. . .. ... .. .. 10532 
5. Consultation by the Regional Fishery 

Management Councils .. ... ... .. .... I 0532 
6. Conclusion ..... . ..... .. .. ....... 10532 

F Flower Garden Banks Controver~:v ... . ... I 0533 
G. 1979 Regulations . ... .......... . .... 10533 

l. Program Purposes and Multiple Use .. .. 10533 
2. Site Selection Criteria and the LRAs .. .. 10534 

II. Co111ro1·ersy Over the Acts Purpose and 
Scope .... ... ...... . ... .... .. ... .. I 0534 

I. 1980 Amendments ....... ... .... . .... I 0535 
I. Terms of Designation ............... I 0535 
2. Multiple Use and the Safeguard 

Provision .. .... ... .. .... .. ... ... I 0536 
3. Congressional Power of Disapproval. ... 10536 
4. Conclusion ...... .. .. . ... ... ... .. I 0536 

J. /982-1 983 Further Program Revisions: 
The Program Development Plan (PDP) . ... I 0536 
l. Program Goals .... . ..... .. ... .... 10537 
2. Designation . ............... .. ... . 1 053 7 

K. lmplemellling the SEL ................ I 0538 
L. 1983-1984: Renewed Congressional 

Attacks ....... .................... 10539 l. Problem Addressed ................ I 0523 I. The Charge of Redundancy .......... 10539 2. Purpose and Policy, Goals and 
Deadlines .... ........ .. ......... I 0524 

2. Scope o f the Program . .. ........... I 0540 
M. 1984 Amendments ................. . 10540 3. Preservation Versus Multiple Usc Focus . 10524 

4 . Designation Process ... .. .. .... ..... 10526 
I. Program Purposes . . . . . . . . . . . . . . . . . 1 0540 
2 . Abolishment of the Safeguard Provision 5. Management and Protection Standards .. 10526 Over Multiple Use ......... . .... .. . 1054 1 6. Relati on to Other Laws ... . ..... .. .. 10527 3. Changes to the Desig nation Process .... I 0542 E. Conclusion ........................ 1 0527 4. Resource Assessment Report ... ... ... I 0543 Ul. The Rise of Multiple Usc 1973-1986 ..... . 10527 5. Size o f Sanctuaries ... ... ... ... .... 10543 A. Background ... ... .. ... ...... ... ... 10527 6. Consultations Prior to Designation .. ... I 0543 

William Chandler is Vice President oft he Marine Conservation Biology Institute of Redmond, Washington. and director of its Washingtori. D.C .. office. lie is a Master in Government candidate at Johns llopkins University and :1 graduate of Stanford University. llannah Gi ll clan is Ocean Policy Analyst at Marine Conservation 13iology Institute. having received her J.D. from Gcorgc10wn University Law Center in 2000 and her B.A. from St. John's College. The authors wish to thank a munbcrofindividuals who reviewed all or ponionsofthis manuscript and made helpful suggestions. They arc grateful to Br.td Barr. David Festa. Chris Mann. Amy Mathews-Amos. Edward McMuhon. Lance Morgan, Douglas Scott, Diane Thompson. and Michael Weber, amongst others. for their insights. In addition, they wish to acknowledge the research assistance of Susannah Lapping. 



34 ELR 10506 ENVIRONMENTAL LAW REPORTERR 6-2004 Copyright © 2004 Environmental Law Institute®. Washington, DC. reprinted 1\ith permission from ELR® . hllp://www.cli.or!!. 1·800·433·5t 20. 
7. Regional Fishery Management Counci I 1970s. Pub! ic awareness of ocean problems was heightened Drafting of Fishery Regulations ....... I 0543 by oil spills, "dead seas" created by the dumping of dredge 8. Enhancement of Enforcement Authority spoil and sewage sludge, and numerous scientific reports and Capability ........... . ........ I 0543 detailing the environmental decline of coastal areas. In re-9. Congressional Designation .. ...... ... 10544 sponse, the U.S. Congress considered and approved anum-1 0. Conclusion ......... . ..... .. ... . 10544 ber of remedial measures to protect coasts and estuaries in-N. Program Results From 1984-1986 .. . . .. . 10544 eluding federa l assistance to states to develop coastal zone 0. Conclusion ... .. .... ... .... .... ... . 10544 manag

1
emendt p

1
1ans, ne~v wafter pollution and obc1~ahn dump~ng I 0

,
4

, contro s, an t te creat1on o programs to esta JS estuanne IV. Reemphasis on Preservation, 1987-2000 . . . ..J ..J and marine sancll.Jaries. 
A. Background · · · · · · · · · · · · · · · · · · · · · · · I 0545 The Marine Protection, Research, and Sanctuaries Act B. The 1988 Amendments . ........ .. ..... I 0545 (MPRSA) of 197i authorized a trio of programs to protect I. Thjrty-Month Deadline ............ . I 0546 and restore ocean ecosystems. The Act regulated the dump-2. Special Use Permits ........ . ....... 10546 ing of wastes in ocean waters, launched a study of the long-3. Mandated Designations ............. I 0546 term impacts of humans on marine ecosystems, and created 4. Meeting Designation Deadlines ........ 10547 a Marine Sanctuaries Program for the "purpose ofpreserv-5. Florida Keys NMS Designation by ing or restoring [marine] areas for their conservation, recre-Congress .... .. ................. 10548 ational, ecological, or esthetic values."2 Early proponents of 
C .,..1 1992 d !0'48 marine sanctuaries envisioned a system of protected ocean • 1 .1e Amen ments. . . . . . . . . . . . . . . . ..J 

• I r · 
10549 areas analogous to those establls 1ed .or national parks and I. Program Purposes · · · · · · · · · · · · · · · · · wilderness areas. 

2. Expansion of Consulted Parties and NOAA The concept of a marine wilderness preservation system lntluence on Other Agencies' Actions ... 10550 was raised in 1966 in Effective Use of the Sea, a report pre-3. Multiple Use ....... · · · · · · · · · · · · · · I 0550 pared by President Lyndon Johnson's Science Advisory 4. Management Plan Reviews .... ... .... I 0551 Committee.3 The Advisory Committee recommended a per-5. Sanctuary Advisory Councils ......... I 0551 manent system of marine preserves similar in purpose and 6. Funding for the Program ........ . . .. I 0551 design to that established for terrestrial wilderness areas un-7. Additional Provisions of the der the Wilderness Act. Like wilderness areas, marine pre-Amendments ................... .. I 0552 serves were to be areas managed for the purpose of main-S. New Sanctuaries Designated by Congress taining the oceans' natural characteristics and values, and in 1992 ..... .. ... ... ... ... ...... 10552 human uses that were deemed compatible with this standard 
9. Natural Diversity ... ... .... ... ..... I 0553 
I O.Conclusion . .... .. .... ...... . .... I 0554 

D. /994: The Designation of the Olympic Coast 
NMS ... .......................... 10554 

£. The 1996 Amendments . . . ............. I 0554 
F The 2000 Amendmellls . ......... . ... .. I 0555 

I. Sanctuaries as a System ............. I 0556 
2. Reemphasis on the Program's Primary 

Mandate .................. . ..... I 0556 
3. Ftmding Constraints on New Sanctuaries . . I 0556 
4. Conclusion ....... ... ............ I 0557 

V. The Unfilled Preservation Mandate ..... .. I 0557 
A. Background ..... .. ........ ........ I 0557 
B. Limited Scope of the Sanctumy System .... I 0557 

I. Resources Missing. . . . . . . . . . . . . . . . . I 0558 
2. What Does Protection Mean? .. .. ... .. I 0558 
3. Oil Development and Commercial 

Fishing .................. . ...... I 0559 
4. Moratorium on New Sanctuaries ....... 10560 

C. Structural Flaws of the Sanctuaries Act ... I 0560 
I. Lack of Preservation Focus .. ..... ... I 0560 
2. Wilderness Act Model .. ............ I 0561 
3. Preservation and Multiple Use .. ...... 10561 

VI. Conclusion ... ... ............... ... . I 0562 

Executive Summary 

Coastal and ocean degradation caused by pollution, indus­
trial and commercial development, and ocean dumping be­
came major environmental issues in the 1960s and early 

would be allowed. 
Unfommatcly, the Sanctuaries Program did not follow 

the model of the National Wilderness Preserve System, and 
proved to be highly unstable. For much of its history, the 
MPRSA has been a work in progress. A fundamental reason 
for the law's plasticity has been the ambiguity surrounding 
the Act's intent. Is the overriding purpose of the Act Lhc 
preservation and protection of marine areas, or is it the cre­
ation of multiple use management areas in which preserva­
tion use has to contend with every other usc, even exploitivc 
ones like oil and gas extraction? 

Congress failed to clearly and definitively answer this 
question at lhe outset, and in fact gave conflicting signals. 
The original Jaw and accompanying legislative history 
were incongruous in that the law directed the Secretary of 
Commerce. act ing through the National Oceanographic 
and Atmospheric Administration (NOAA), to establish 
sanctuaries for preservation and restoration purposes, but 
the U.S. House of Representatives' legislative history en­
couraged both preservation and extractive uses in sanctu­
aries. This ambiguity produced confusion and led to imple­
mentation difficulties, which in turn triggered periodic ef­
forts by NOAA and Congress to clarify the Act 's purposes 
and provisions. 

Over time, Congress confinncd multiple use as a signifi­
cant purpose of the Act and dim inished the Act's preserva-

I. Marine Protcclion, Research, and Sanctuaries Acl (MPRSA) of 
1972. Pub. L. No. 92-532. til. 111, 86 Sial. 1052 {1972). 

2. !d. §302. 
3. PI\NEL oN O c E,\NOGKAI'IIY. PKESIDENI ' s SCIENCE AI>VISOKY 

COmii"ITEt., EFFECIWI! USE 0 1' II IE Se,, ( 1966) [hereinafter PRESI­
OI!NI''S SCIENCE ADVISORY COMMITTEE]. 
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tion mission. Although amended numerous times over 30 
years, the statute remains incongruous, calling for both pres­
ervation and multiple use. Although some key areas of the 
oceans and Great Lakes have been protected in varying de­
grees in the 13 sanctuaries established since 1972, the Sanc­
tuaries Program has yet to produce a comprehensive na­
tional network of marine conservation areas tl1at restores 
and protects the full range of the nation's marine biodiver­
sity, nor does it have a credible strategy to do so. 

Early Sanctuary Bills 

In 1967, several members of Congress, including Reps. 
Hastings Keith (R-Mass.), Phil Burton (D-Cal.), and George 
E. Brown Jr. (D-Cal.), introduced bills to direct the Secre­
tary of the Interior to study the feasibility of a national sys­
tem of marine sanctuaries patterned after the wilderness 
preservation system.4 A principal factor prompting this leg­
islation was the desire to protect special marine places from 
harmful industrial development, especially oil and gas de­
velopment. At the time, the hydrocarbon industry was rap­
idly expanding its operations offshore. 

Sanctuary study bills received a hearing in 1968 by the 
House Merchant Marine and Fisheries Committee (House 
MMFC), but were opposed by the U.S. Department of the 
Interior (DOl) on grounds that existing law permitted the 
DOl to manage the ocean for multiple uses, including envi­
ronmental protection, and that sanctuaries might restrict ofT­
shore energy development. Nevertheless, several members 
of the House continued to promote study legislation in the 
next two congresses. 

A second strategy for protecting ocean places was con­
currently advanced by members of the California delegation 
who proposed to designate areas on the Outer Continental 
Shelf(OCS) of California where oil drilling would be pro­
hibited. In 1968, bills were introduced in the House and the 
U.S. Senate to ban drilling in a section of waters ncar Santa 
Barbara. Following the massive oil spill from a ruptured 
well in the Santa Barbara Channel in 1969, Sen. Alan 
Cranston (D-Cal.) became the most vocal advocate of pro­
hibiting drilling at a number of places along the California 
coast. The DOl opposed these bills as well, claiming that 
new drilling guidelines and procedures implemented after 
the Santa Barbara accident would be sufficient to prevent fu­
ture spills. The Senate and House Interior and Insular Af­
fairs Committees, which had authority over the OCS miner­
als leasing program, were sympathetic to the DOl's con­
cerns and declined to set aside no-drilling areas. 

A third approach for protecting ocean areas was spawned 
by concern about the impacts of waste dumping in the 
ocean, which at the time was virtually unregulated. Oil-cov­
ered beaches, closed shellfish beds, and "dead seas" around 
ocean dump sites prompted the introduction ofbills in 1969 
and 1970 to regulate ocean dumping comprehensively. A 
1970 report of the Council on Environmental Quality called 
for comprehensive legislation to regulate ocean dumping, 
but was silent on the need for a marine sanctuary system.5 

-1. See. e.g .. H.R. tl584. 90th Cong. ( 1967): S. 2-115. 90th Cong. (1967). 
5. MESSAGE FRO~I THE PRESIDENt' OF 111 E UNII'IW STAI'ES TR,\NS· ~lll'llNGA R t POKTOF !Ut COUNCIL ON ENV!RON~IENTALQUAUTY oN OcEAN Du~tt'tNG. H.R. Doc. No. 91-399 ( t970). 

Given the DOl's position on offshore oil development, this 
was not surprising. 

Despite the Nixon Administration's opposition to ma­
rine sanctuaries, the House MM FC was determined to act. 
As it turned out, the ocean dumping crisis gave tbe com­
mittee the opening it needed. As the 91 st Congress drew 
to a close, momentum for an ocean dumping law had be­
come unstoppable. 

1972 Act 

In June 1972, the House MMFC unanimously reported an 
ocean dumping bill, the MPRSA, which contained titles on 
ocean dumping, marine research, and sanctuaries. The sanc­
tuaries title (Title JJJ) was an amalgam of concepts from var­
ious bills pending before the committee and new ones 
forged in executive session. Although the sanctuary title 
proposed to preserve and restore ocean areas, it did not mir­
ror the Wildem ess Act, as had been recommended by the 
President's Science Advisory Committee. Furthcnnore, it 
lacked any prohibitions on industrial development, includ­
ing energy development, within designated sanctuaries, one 
of the principal goals originally sought by Representative 
Keith and others. 

The House MMFC bill provided the Secretary of Com­
merce with broad discretionary authority to designate ma­
rine sanctuaries in coastal, ocean, and Great Lakes waters 
for the purposes of preserving and restoring an area's con­
servation, recreational, ecological, or esthetic values. The 
Secretary was given two years to make the first designa­
tions, and was to make others periodically thereafter. The 
Secretary also was given broad and complete power to reg­
ulate uses within sanctuaries and to ensure they were con­
sistent with the sanctuary's purposes; no uses were specifi­
ca lly prohibited. The Sanctuaries Program was authorized 
for three years and given annual budget authority of up to 
S I 0 million. 

The ocean dumping bill passed the House by a vote of300 
to 4 on September 9, 1971, with the sanctuaries title intact, 
despite continued opposition of the Nixon Administration. 
The Senate Commerce Committee was not supportive of 
marine sanctuaries and deleted the program from its version 
of the ocean dumping bill. Nevertheless, the House-Senate 
conference committee on the dumping bill ultimately 
agreed to accept the House sanctuary title, with only minor 
changes. President Richard Nixon signed the measure on 
October 23, 1972. 

The Rise of Multiple Use 

During floor debate on the 1972 law, members of the House 
MMFC went to great lengths to explain that the Act was not 
purely a preservation statute and that multiple use of sanctu­
aries was expected. Even extractive activities like oil and 
gas development were seen as potentially compatible with 
the statute's preservation and restoration purposes. Taking 
the cue, NOAA moved the program in the direction of mul­
tiple use in the first regulations issued in 1974. Between 
1972 and 1979, little money was spent to develop the pro­
gram. Two small, noncontroversial national marine sanctu­
aries (NMS) were designated in 1975, the USS Monitor, off 
North Carolina, and Key Largo, in Florida. Once implemen­
tation began in earnest under the Carter Administration, 
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controversies erupted over the scope, requirements, and im- Monterey Bay NMS, and the Stellwagen Bank NMS. pact of the program as NOAA attempted to designate larger Ironically, Congress had to bypass the Act in order to legis-areas such as Flower Garden Banks, Channel Islands, Geor- latively designate the Florida Keys and Monterey Bay sanc-ges Bank, and Farallon Islands. The Carter Administration tuaries, in which oil extraction was prohibited. Congress was ultimately successfu l in the designation offour sanctu- also legislatively prohibited oil extraction at NOAA-desig-aries (Channel Islands, Gulf of the Faralloncs. Gray's Reef, nated sanctuaries: the Cordell Bank NMS (1989) and the and Looc Key). Olympic Coast NMS (1992). 

Oil and commercial fi shing industries in particulardevel- Congress amended the Act in 1988, 1992, 1996, and 2000 oped a growing antipathy toward the Act because of its po- with the intent of strengthening the Act's preservation mis-tcntial to infringe upon their activities. The oi l industry sion. However, because Congress fai led to revise other pro-sought to have oil development routinely allowed in sanctu- visions of the law that emphasize multiple use, the impact of aries as an acceptable multiple use; the fishing industry these changes has been modest. More recently, with the sought to prevent sanctuaries from restricting their access to 2000 Amendments, Congress authorized a temporary mora-fishing grounds. From roughly 1977 to 1986, commercial torium on designation of new sanctuaries until existing ones fi shing and oil interests and their congressional allies led a are better managed and studied. This has thrown a blanket of counterattack against the program that challenged the sane- uncertainty over the system's growth . 
tuaries law's very existence. Battles over individual sanctu­
ary proposals fueled the broader attack against the Act. Bar­
ring repeal of the Act, the oil and fi shing industries wanted 
to limit its application and water down its preservation pur­
pose.ln this they were largely successful. By 1984, NOAA 
and Congress had made a series of regulatory and legislative 
decisions that emphasized balancing preservation with 
other human uses of sanctuaries. In short, multiple usc be­
came the preferred management goal for sanctuaries. Asap­
plied by NOAA, the multiple use doctrine has made it ex­
tremely difficult to establish use-specific zones for such ac­
tivities as preservation, recreat ional fishing, diving, etc. 

Reemphasizing Preservation 

The Sanctuaries Program suffered greatly duri ng President 
Ronald Reagan's term: 

Beset with the active opposition from the administration. 
the existing programs suffered. Staff positions went un­
fill ed, and critics charged that management programs at 
existing sanctuaries languished. Funding levels stabi­
lized at the beginning of the Reagan era but then actually 
declined during his second term. The levels of funding 
requested by the administration were even lower; Con­
gress repeatedly allocated more money than the adm inis­
tration estimated was necessary. Most discouragingly 
for program advocates, NOAA designated no new sites 
other than Fagatele Bay, allowed the designation process 
for others to stagnate, and even removed Monterey Bay 
from the list of proposed sites.~ 

Meanwhile, a series of marine pollution events continued to 
highlight the broad need for marine protection. These in­
cluded algal blooms, mass dolphin deaths, medical waste 
that washed up on the Atlantic Coast, and the crash of an 
ore carrier and a car carrier, which resulted in a spill of 
copper ore and bunker fuel oil adjacent to the Channel Is­
lands NMS. 

Of the 29 candidate sites NOAA had identified in 1983, 
only the tiny Fagatele Bay ofT American Samoa had been 
designated as of 1988. Congressional frustration over the 
lack of designations led to a new phase of the program, in 
which Congress played an active role promoting new desig­
nations. The first congressional designation, Florida Keys 
NMS (1990), was fo llowed by three designations in 1992: 
the Hawaiian Islands Humpback Whale Sanctuary, the 

6. Dave Owen. Tile Disappoinling /lislm-y of Jllc Nmional Marine 
Sanc11wries Acl, II N.Y.U. E NVfL. LJ. 711. 728 (2003). 

Unfilled Mandate 

Having precipitated numerous sanctuary designation bat­
tles, suffered stop-and-go implementation, and been the 
subject of repeated regulatory and legislative amendments 
over three decades. how effective has the Act been in 
achieving its preservation purpose? 

The MPRSA has been used to set aside a number of key 
places, and to protect them from oil development and cer­
tain other hannful activities. Although sanctuaries are man­
aged for multiple usc, some preservation zones have been 
established in a limited number of sanctuaries, e.g., Florida 
Keys, Fagatele Bay, and Channel Islands. Sanctuaries have 
also served as focal points for educating the public about 
marine conservation, and as platforms fo r further protec­
tion iniliatives. 

Nevertheless, there are still large swaths of the nation's 
oceans that have no sanctuaries. A look at a map wi ll show 
blank spaces otT many coastal states. No sanctuaries have 
been designated in lhc Caribbean or in the North Pacific. 
There are just three sanctuaries along the entire Atlantic sea­
board, one in South Florida, and one in the Gulf of Mexico. 
On the West Coast, California has four sanctuaries and 
Washington one, but Oregon and Alaska have none. Even 
Georges Bank, the area Representative Keith set out to pro­
tect when he introduced sanctuary legislation in 1967, is 
missing from the system. 

Lacking the singular preservation focus of the Wilderness 
Act, the MPRSA has proved to be an unreliable vehicle for 
inventorying, identi fy ing, and preserving the full array of 
the nation's marine resources and specia l places in a com­
prehensive national system. A fler 32 years, the 13 sanctuar­
ies comprise not even 0.4% ofU.S. oceans. Moreover, some 
of these areas are inadequately protected from degrading or 
destructi vc uses such as overfishing, bottom habitat destruc­
tion, and pollution.7 

Conclusion 

While it is technically possible that the MPRSA could be 
employed to designate sanctuaries that are preservationist in 
nature, in reality the Act's conflicting goals of preservation 
and multiple usc, its discretionary and open-ended nature, 
its lack of clear definitions and protection standards, and its 

7. Sec Table I for more infom1ation on the size of each sanctuary and 
the size of the en ti re system. 
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multiple intervention points for stakeholders collectively 
burdened the program with enormous implementation diffi­
culties and inefficiencies. 

At present, the MPRSA is so constrained by its own archi­
tecture that it stands little chance of creating the comprehen­
sive system of marine preservation areas envisioned by its 
earliest proponents, who hoped to create a system of marine 
wilderness preserves analogous to the National Wilderness 
Preservation System. Meanwhile, most of the nation's 
ocean waters have been left open to extractive and commer­
cial uses of all kinds. As a result, progress toward protecting 
and preserving America's ocean resources and ecosystems 
has been nowhere near what was needed during the last 30 
years to prevent the serious degradation and destruction of 
marine species and ecosystems. 

In order to be effective in facilitating the establishment of 
a comprehensive national system of marine preservation ar­
eas, the MPRSA would have to undergo substantial amend­
ment. Alternatively, Congress could provide separate au­
thority for an exclusive system of marine preservation areas 
to encompass any area of ocean that meets the new system 's 
preservation and protection criteria. This was precisely the 
approach taken by the Wilderness Act, which superimposed 
a wilderness overlay on ex isting parks, refuges, forests, and 
public lands to identify qualified wilderness areas. Which­
ever approach is chosen, a bold, vigorous, and systematic ef­
fort will be needed during the next 10 years to identify and 
preserve America's significant marine ecosystems and fea­
tures before they are irretrievably degraded or lost. 

Introduction 

In 1971 , in testimony before the Senate Subcommittee on 
Oceanography, Jacques Cousteau warned Congress that the 
world faced the destruction of the oceans from pollution, 
overfishing, extermination of species, and other causes. 
Cousteau called for immediate action on several fronts tore­
verse the situation. Cousteau was one of several wel l-known 
scientists that helped birth the environmental movement, 
but as the voice of the ocean, he was wi thout peer. 
Cousteau's testimony mnde an indelible impression on 
many members of Congress and confirmed the need for 
ocean protection legislation already under consideration; 
time after time his views would be mentioned in congressio­
nal speeches, testimony, reports, and debate. 

The following year, the floodgates of environmental leg­
islation opened. Congress passed a number of environmen­
tal laws, among them the MPRSA. The Act regulated the 
dumping of wastes in ocean waters, launched a study of the 
long-term impacts of humans on marine ecosystems, and 
created a Marine Sanctuaries Program for the "purpose of 
preserving or restoring [marine] areas for their conserva­
tion. recreational, ecological, or esthetic values."R 

The original MPRSA and its accompanying legislative 
history were incongruous in tbatthe law directed the Secre­
tary of Commerce, acting through NOAA, to establish sanc­
tuaries for preservation and res/ora lion p111poses, but the 
House's legislative history encouraged both preservation 
and extractive uses in sanctuaries. Later amendments codi­
fied multiple use as a major purpose of the Act, notwith­
standing langtiage citing "resource protection" as the Act's 

8. MPRSA, §302. 

"primary objective." This ambiguity produced confusion 
and led to enormous implementation difficulties, as ocean 
users, especially the oil and commercial fish ing industries, 
battled conservationists over candidate sanctuaries, the 
terms of individual designations, and revisions to manage­
ment plans. 

Not surprisingly under these circumstances, the Sanctu­
aries Program has failed to achieve a comprehensive na­
tional network of marine preservation areas that restores 
and protects the full range of the nation ·s marine resources. 
While 13 valuable sanctuaries have been established in 30 
years, they cover less than 0.4% of U.S. waters. It is well 
known that many significant marine areas and resources arc 
missing fi·om the sanctuary system.9 

Meanwhile, the degradation of the oceans that Cousteau 
warned of and that Congress sought to prevent when it 
passed the MPRSA and other marine conservation laws is 
rapidly coming to pass. Although progress has been made 
on some fronts, such as bans on the dumping of toxic wastes 
in the oceans and better protection for marine mammals, 
other problems have worsened. Some examples: 

Thirty percent o f U.S. fish populations that have 
been assessed arc considered overfished or arc be­
ing fished unsustainably; 

New England cod, haddock, and yellowtail 
nounder populations had reached historic lows by 
1989; 

More than 175 alien marine species have in­
vaded San Francisco Bay; 

Deep sea corals and sponges are being pulver­
ized by bottom trawls; 

Many thousands of farmed fish escape from their 
pens annually, competing with wild fish for food 
and interbreeding with wild stocks: 

Cruise ships are dumping millions of gallons of 
sewage, ballast water, and other pollution into the 
oceans annually; 

Anoxic dead zones have been created in anum­
ber of coastal areas; 

Smalltooth sawfish were the first species listed 
as an endangered marine fi sh species; and 

Various species of seabirds, sea turtles, and ma­
rine mammals have severely depleted populations 
due to their being caught as bycatch in commer­
cial fi sheries. 10 

Although the MPRSA was passed with the intent of preserv­
ing places in the sea from destruction, the Act's multiple use 
provisions have made it difficult to create inviolate sanctu­
aries where no extraction of living or nonliving resources is 
allowed. Scientific thinking about conserving ocean eco­
systems was in its infancy at the time the MPRSA was 
passed, but has evolved substantially since. Today, scien­
tists around the world are calling for the establishment of 
networks of marine reserves- areas exempt from all extrac­
tive or other harmful activities, including commercial and 
recreational fishing- as a necessary tool for conserving rna-

9. See. e.g., Owen. supra noiC 6, al 745-47. 
I 0. P.K. D A Y"ION ET AL .. PEW O CEANS CO~I ~II SSION . E COI.OGICAL EF­

FLCIS OF F!SillNG IN M 1\RINE E COSYSTEMS OF T ilE UNITED STAt ES 
(2002): Ptw OcEANS Co~t~IISSION. AMEHICA's LtVING OcEANS: 
C u AR·nNG ,, CouRsE FOR SEA C HANGE (2003). · 
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rine biodiversity, restoring, and preserving the integrity of 
marine ecosystems. and maintaining sustainable fisheries. 11 

Increasingly, nations are heeding this advice. 
Given the law's multiple use mandate, NOAA has moved 

cautiously to create fully protected marine reserves in sanc­
tuaries. Prior to 1992, on ly small areas within a few uncon­
troversial sanctuaries were protected from all extractive 
uses. When it established the Florida Keys NMS in 1990, 
Congress directed NOAA to consider zoning of the sanctu­
ary as a method for creating "no-take" reserves. 12 Although 
NOAA's reserve initiative in the Florida Keys drew vocif­
erous opposition from some commercial and recreational 
fishing interests, agreement was eventually reached to es­
tablish 24 reserves covering less than I% of the sanctuary. A 
more recent attempt by NOAA in part11ership with the state 
of California to establish no-take reserves comprising 26% 
of the Channel Islands NMS is still in progress. Marine re­
serve initiatives at other sanctuaries have not been launched 
due to hostile political forces and lack of countervailing 
conservation advocacy. 

Today, the MPRSA is again buffeted by the winds of 
change. As concern about the state of the world's oceans 
builds once again, two national commissions, one private 
and one governmental, have been launched to recommend 
corrective action. The Pew Oceans Commission, estab­
lished by the Pew Charitable Trust, issued its report in June 
2003. 13 Among other things, the report called for national 
legislation to create a system of fully protected marine re­
serves. The National Commission on Ocean Policy 's report 
is expected to be released in April 2004. In the ensuing de­
bate over the reports' recommendations, questions invari­
ably will be asked about the role of marine reserves as an 
ocean conservation strategy. Questions also will be raised 
about theM PRSA. Should the United States establish a sys­
tem of fully protected marine reserves? What kinds of uses 
of the reserves should be allowed? How can this be accom­
plished? Does the MPRSA provide sufficient authority for 
marine reserves or preventing conflicting uses? How could 
the MPRSA be changed or supplemented to meet current 
conservation needs? 

Answering these questions requires an understanding of 
the history and evolution of the MPRSA. This understand­
ing is not easily obtained. In its relatively short li fe of 32 
years, the Act has been substantively amended six times, 
changing from a 2-page law to one over 30 pages in length. 
Successive committee staffs have left an ever-growing body 
of legislative material to digest. Although many articles and 
reports have been written about the Sanctuaries Program, 
none have focused in detail on the Act's legislative history 
and evolution. 

The purposes of this Article arc to provide a broad over­
view of the MPRSA's history and preservation provisions, 
and to hazard an explanation of how and why the M PRSA 
has fallen short as a preservation measure. We do not at­
tempt an exhaustive explanation of every provision of the 
Act. Rather, our centra I focus is on the preservation intent of 
the law and how it has been advanced or hindered by events 
and successive amendments. 

I I . Sec. e.g .. 7/w Science• of Marine Resen·es. E COI.OGtCAL At•PtJCA­
TIONS. Feb. 2003. 

12. Pub. L. No. 101-605 §7(a)(2) ( 1990). 
13. PEw O CEANS CoMMISSION. supra note 10. 

This Article is based principally on written sources, 
which reveal the key stepping stones of the Act's evolution. 
Explanations of why particular regulations or legislative 
actions were taken are harder to come by. Written explana­
tions were often vague, incomplete, or absent. Deciphering 
the motivation and intent of every person that ever 
"touched" the Act was not attempted. In cases where we 
were able to query some oft he principals, faded memories 
were a problem. 

Part I discusses the emergence of marine sanctuaries leg­
islation in the late 1960s as a vehicle for preserving special 
marine areas and resources by protecting them from degra­
dation and destruction from industrial uses. Part rr traces 
how the early legislative concepts were blended and re­
shaped by the House MMFC to produce the law enacted in 
1972. Parts m and fV trace the law's evolution during the 
last 32 years, and discusses tJ1e s ignificance of these changes 
to the statute's preservation purpose. Part V draws some 
conclusions about the value of the MPRSA today, and what 
it has achieved. Part VI sums up our findings. 

I. Early Sanctuary Legislation 

A. Background 

Throughout the 1960s and 1970s, there was growing public 
concern in the United States and the world about humanity's 
impact on the environment. Virtually every human effect 
carne under examination, including extinction of species, 
air and water pollution, and ocean degradation. Fueled by 
media coverage of polluted water bodies, toxic threats to hu­
mans, and the disruption of the natural ecology, public con­
cern was galvanized in 1970 by Earth Day, the birthday of 
the modern environmental movement. In the United States, 
the executive and legislative branches responded by enact­
ing a number of laws that ushered in a new era of environ­
mental protection. 

The flowering of environmental legislation in the 1970s 
was partly an outgrowth of earlier congressional concerns 
and partly the product of new knowledge and understand­
ing. As early as the mid-1960s, congressional committees 
had acted on a number of fronts to develop new conserva­
tion and environmental protection policies. In the terrestrial 
domain, laws were enacted to conserve America 's dimin­
ishing wi ldlife and outdoor recreation lands and wild ar­
eas. These included the Endangered Species Act (ESA), 
the Land and Water Conservation Fund Act, and the Wilder­
ness Act. 14 

In the marine realm, Congress was especially concerned 
about the degradation of America's estuaries from pollu­
tion, dredging, and shoreline development. Oil spills and the 
ocean dumping of dredge spoi I and other wastes captured at­
tention due to a number of well-publicized pollution inci­
dents. Industrial development in coastal and offshore waters 
also became an issue as the oil industry sought to expand 
offshore , seabed-mining schemes were discussed, and 
deepwater ports proposed. In totality. pollution and coastal 
development were recognized as a significant threat to tradi-

14. Endangered Species Act of 1973. 16 U.S.C. §§ 1531-1 544. ELR 
STA 1. ESA §§2-1 8: L:lnd and W:llerCon~crv:uion Fund Act of 1965. 
16 U.S.C. §§4601 -4to4601 - 11 (1964, as :uncndcd); Wilderness Act 
of 1964, 16 U.S.C. §§ 1121 (note), 11 3 1-36. 
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tional uses of the oceans, such as fishing and recreation, as B. The Sanct11my Idea 
well as to the overa ll health of the marine environment. 

The threat of coastal and ocean degradation helped pre­
cipitate several pieces of study legislation. The Clean Water 
Restoration Act of 1966, whose purpose was to improve the 
nation 's water pollution contro l program, mandated a study 
of estuarine pollution and executive branch recommenda­
tions for an "effective national estuarine management pro­
gram."15 As the estuarine po llution study was being con­
ducted, the House Subcommittee on Fisheries and Wildlife 
Conservation, chaired by Rep. John Dingell (D-Mich.), con­
sidered the need for a national system of estuaries similar to 
those that protected other national resources like parks and 
refuges. In 1968, Congress passed the Estuary Protection 
Act, which required the Secretary of the Interior to srudy and 
inventory the nation's estuaries and to submit recommenda­
tions "on the feasibi lity and desirability of establishing ana­
tionwide system of estuarine areas, the terms ... to govern 
such system, and the designation and acquisi tion of any spe­
cific estuarine areas of national significance which he be­
lieves should be acquired by the United States."16 

A parallel congressional interest of the time was oceano­
graphic research. Commencing in the 1950s, a small group 
of scientists and policymakers in Congress and the execu­
tive branch began working to strengthen the nation's ocean­
ographic research program. Spurred by defense concerns, 
national pride, and recognition that the ocean was a rela­
tively unexplored and untapped resource of inm1ense poten­
tial, the oceanographic community engaged in a decade­
long debate about how to improve oceanographic research. 
The major focus of debate was exploration and exploitation 
of ocean resources, not environmental conservation. How­
ever, as public concern about the environment grew, the 
oceanographic issue expanded to incorporate coastal con­
servation as a major theme. 

The oceanography debate culminated in the enactment of 
the Marine Resources and Engineering Development Act of 
1966.17 The Act declared a new policy ''to develop, encour­
age, and maintain a coordinated, comprehensive, and long­
range national program in marine sciences."18 The Act es­
tablished a Commission on Marine Sciences, Engineering, 
and Resources (also referred to as the Stratton Commission 
aficr its chairman, Julius Stratton) to conduct a study and 
recommend a plan for a "national oceanographic pro?ram 
that will meet the present and future national needs."' The 
Act created a temporary National Council on Marine Re­
sources and Engineering Development to advise and assist 
the president in day-to-day marine policy and program coor­
dination?0 In its 1969 report, the Stratton Conunission rec­
ommended establishment of a new oceans agency, which 
was fulfilled with the creation of NOAA in 1970, and cre­
ation of a national coastal zone management program, 
which was realized with passage of the Coastal Zone Man­
agement Act (CZMA) of 1972? 1 

15. Clean Water Restoration Act. 89 Pub. L. No. 753 (1966). 
16. Estuary Protection Act, 16 U.S.C. §§ 1221-1226 ( 1968). 
17. Marine Resource~ and Engineering Development Act of I 966, 33 u.s.c. §§110 1- 11 08. 
18. /d. §I 101. 
19. /d. §§1104, 1105. 
20. /d. §§ I 102. I 104. 
21 . Co~niiSSION ON M ARIN E SCIENCE. ENGINEERING, AND Rh­

SOURCI::S. OuR NATION ANI) 'I liE SEA: A PLAN FOR N ,\ IIONAL A C-

A variety of studies and reports, one of which played a semi­
nal role in the development of marine sanctuary legislation, 
punctuated the long-running oceanography debate. Con­
temporaneous with congressional consideration of the Ma­
rine Resources and Engineering Development Act, the 
President 's Science Advisory Committee formed a Panel on 
Oceanography to prepare an assessment of marine science 
and teclmology needs. The panel's report, Effective Use o( 
tlte Sea, was re leased in June 1966 by President Jolmson? 
The report called for establishment of a national ocean pro­
gram, the objective of which was "effective use of the sea by 
man for all purposes currently considered for the terrestrial 
environment: commerce; industry; recreation and settle­
ment; as well as knowledge and understanding."23 

Although much of the Science Advi sory Committee's 
report focused on exploring, developing, and understand­
ing the oceans, the committee presciently recognized the 
g rowing threat of what it called "environmental modifi­
cation," and particularly the need to preserve the ncar­
shore e nv iro nment : 

Continuing population growth combined w ith increased 
dependence on the sea for food and recreation means that 
modi fication of marine environments will not only con­
tinue. but will drastically increase .. .. We arc far from 
understanding most shon-rangc and all long-range bio­
logical consequences of environmental modification. 

T hese considerations suggest that we now need to pre­
serve the quality of as much of the unmodi fied or useful 
marine environment as we can and to restore the quality 
of as much oft he damaged environment as possible. De­
lay will only increase the cost in money. time. man­
power. resources. and missed opponunities.24 

The most pervasive inadvertent modification, the panel 
concluded, is pollution in all its fom1s. We have learned 
from our experience with river and lake pollution, said the 
panel, that we "should not make similar mistakes as we in­
habit and exploit the oceans."25 

The report identified habitat destmction as a major issue: 
" llabitat destruction by improper fishin~ techniques have 
[sic] affected our biological resources."2 It also recognized 
the serious problems caused by channel dredging, shoreline 
modification, and the filling in of marshes. "These modifi­
cations arc occurring in estuaries which are important natu­
ral resources for recreation and food production. These ar­
eas are nursery grounds for many marine organisms. How 
severely these and other environmental alterations affect the 
biota is unknown. ''27 

In sum, the Panel on Oceanography identified two issues 
that would grow in importance in following years, and 
have yet to be adequately resolved: the protection and res­
toration of estuaries and coastal waters to preserve their 
natural values, and control of water pollution. The panel 

TION ( 1969): Coastal Zone Managcrncnl Act of 1972, 16 U.S.C. 
§§1451- 1465. ELR STA1. CZMA ~§302-319. 

22. PRESII)EN'r'S SCIENCE AUVISOKY CO~tMI ITEE, supra nOte 3. 
23. /d. at viii. 
24. /d. at 16. 
25. /d. <~I I 7. 
26. ld. at I 7. 
27. /d. at 17- 18. 
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recommended five broad "courses of action" by the federal would play significant roles in shaping the debate on marine government, two of which were relevant to subsequent ma- sanctuaries legis lat ion. rine sanctuary legislation: 

(I) Establish a system of marine wilderness preserves 
as an extension to marine environments of the basic prin­
ciple established in the Wilderness Act of 1964 .. . that 
''it is the policy of the Congress to secure for the Ameri­
can people of present and future generations the benefits 
of an enduring resource of wilderness.'' In the present 
context, specific reasons for such preserves include: 

(a) Provision of ecological baselines against which 
to compare modified areas. 

(b) Preservation of major rypcs of unmodi lied hab­
itats for research and education in marine sciences. 

(c) Provision of continuing opportunities forma­
rine wilderness recreation. 
(2) Undertake large-scale efforts to maintain and re­

store the quality of marine environments. Goals of these 
efforts should include increasing food production and 
recreational opportunities and furthering research and 
education in marine sciences. A multiple-use concept 
should be evolved for marine environments analogous 
to that used for many [fJcderalland areas .... It shou ld 
be emphasized that this concept includes the recogni­
tion that for some areas. such as wilderness. only one 
usc is possible. 28 

In referencing the Wilderness Act, the panel explicitly en­
dorsed the preservation of marine areas and resources in 
their natural condition as a legitimate goal. The Wi lderness 
Act. enacted in 1964, established a National Wilderness 
Preserve System to be composed of federally owned areas 
designated by Congress as "wilderncss."29 Wilderness areas 
are "administered for the use and enjoyment of the Ameri­
can people in such manner as will leave tl1em unimpaired for 
futu re use and enjoyment as wilderness .... "30 The Act de­
fines a wilderness area as a place 

where the earth and its community of life are untram­
meled by man, where man is a visitor who does not re­
main. An area of wilderness is further defined to mean 
... an area of undeveloped lf]ederalland retaining its pri­
meval character and influence, without pcm1ancnt im­
provements or human habitation. which is protected and 
managed so as to preserve its natural conditions .... 3 1 

The Wilderness Act prohibits commercial uses of wilder­
ness, but some preexisting commercial uses may be al­
lowed to continue in certain areas.32 Recreational uses of 
wilderness deemed compatible with maintaining its prime­
val character are allowed, including recreational hunting 
and fishing. 33 

The President's Science Advisory Committee clearly 
viewed marine wilderness as a distinct type of ocean usc 
within a broader multiple usc framework. Although there­
port was silent on how the recommended marine multiple 
use management system should work, the concepts of ma­
rine wi lderness preserve and multiple use management 

28. "'- at 18. 
29. 16 u.s.c. § tl21. 
30. /d. §1131(3). 
31. !d. §113l(c). 
32. !d. § 11 33. 
33. !d. § lt31(a). 

C. Sanctllaries Legislation in the 90th Congress. 
1967-1968 

I. Overview 

Concurrent with congressional activity on estuaries and ma­
rine science issues, several members of the House intro­
duced bills in 1967 to establish marine sanctuaries as a 
means of protecting their states' coastal and ocean resources 
from oil and gas development activities on the OCS.In July, 
Representatives Burton and Brown proposed identical bills 
to authorize a feasibility study of a Santa Barbara Channel 
marine sanctuary to be completed within two years. Their 
legislation established a moratorium on all "industrial de­
velopment" in the channel until the study was completed.34 

The citizens of Santa Barbara long had been concerned 
about the effects on Santa Barbara County's scenic beauty 
and tourism economy of offshore oil drilling in the channel. 
The state of California had banned minerals extraction in 
state waters off Santa Barbara in 1955 by creating a so­
called oil sanctuary where drilling is forbidden.35 The fed­
eral government began selling mineral leases in federa l wa­
ters in the channel in 1967. In recognition of the coast's en­
vironmental values, the federal government established a 
no-drilling buffer zone that extended two miles seaward 
from the Santa Barbara oil sanctuary, but proceeded to offer 
leases outside the zone. By early 1968,72 fe~eralleases had 
been sold for in excess of $600 million!6 The Burton­
Brown bills were clearly an attempt to forestall oil develop­
ment in federal waters off Santa Barbara. 

A few days after the Burton and Brown bills were filed, 
Representative Keith introduced a bill to authorize a study 
of the desirability and feasibility of establishing a national 
system of marine sanctuaries, including a study of Georges 
Bank as a candidatcsite.37 The Keith bill provided for a mor­
atorium on new minerals exploration and development on 
the OCS in all study areas, and called for voluntary agree­
ments between governmental bodies to prevent " industrial 
development" while studies were being conducted.38 Keith 
became interested in protecting Georges Bank after a seis­
mic explosion detonated in the course of oil exploration 
caused a large fi sh kill in September 1966.39 Keith repre­
sented the coastal area of Cape Cod and was particularly 
concerned about protecting the Georges Bank fi shery from 
energy development. As a member of the House MMFC, he 
was well positioned to play an acti ve role in shaping sanctu­
aries legislation. 

34. I !.R. 11460, 90th Cong. ( 1967): I !.R. 11469. 90rh Cong. ( 1967). 
35. Cunningham-Shell Tidelands Act. 1955 Cal. Stat. ch. 1724. 
36. Sama Barham Oil Spill: !fearing.~ an S. 1219 Before the Subcomm. on Minerals. Materials. and Fuels oft he Senate Comm. on Interior 

and Insular Aj}ilirs. 91 st Con g. 47 (sr:uemcnt of !-Iolli$ Dolt:. Assis­
tant Secretary of1hc lnlerior for Mineral Resources) ( 1969) [herein­
after Scnalc Hearings 1969]. 

37. 1-l.R. 11584. 
38. /d. §-l(a). (b). 
39. Oceanography Legislation: /fearing~ onii.R. 11460. 11469. 11584. 

11 769. 11812. II.Wi8. 11984. 11987. 11988. 12007. tmd 13150 Be­
f ore the Subcomm. on Oceanography of the /louse Comm. on Mer­
cham Marine and Fisheries, 90th Cong. 43 (1968) (hereinafter 
llousc llearings 1968]. 
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Eight more sanctuary study bills were introduced in 1967 

by House members from the East and West Coasts.40 Some 
of the bills were identical to the Keith and Burton-Brown 
measures; others difTered s lightly, specifying different areas 
for sanctuary study, such as Plum Island, New Hampshire, 
and Point Lobos and Pfeiffer-Big Sur, Monterey County, 
Californja. In the Senate, Sen. Edward Brooke(R-Mass.) in­
troduced a measure identical to Keith's.4

t 

The II House bills were referred to the House MMFC, 
which became the driving force for marine sanctuaries leg­
islation. The Oceanography Subcommittee, chaired by Rep. 
Alton Lennon (D-N.C.), held three days of hearings on the 
study bills in April 1968.42 Representatives Keith, Brown, 
and I 0 other members of Congress testified in support of 
sanctuary legislation, as did nonprofit conservation organi­
zations, the Massaehuseus fishing industry, the state of 
Massachusetts, and several scientific organizations. 

Although the DOl and other executive agencies said they 
favored the objectives of the bills, they opposed enactment 
on several grounds.43 The DOl 's most telling objection to 
the bill, and one that would continue to dog sanctuary legis­
lation, was opposition to restrictions on offshore energy ~e­
velopment. The DOl said the moratorium on offshore mm­
erals extraction in sanctuary study areas would deny the 
government revenue from oil and gas lease sales and the 
public an energy supply.44 Furt11errnore, the DOl claimed 
the bill was not needed because it already had general au­
thority under existing wildlife laws to conduct resource 
studies like those called for by the sanctuaries bills, and that 
under the Outer Continental Shelf Lands Act (OCSLA) it 
had the authority to ach ieve multiple use management of 
the ocs.45 

Because of the administration's opposition to sanctuary 
legislation, and the desire of the chairman of the Oceanog­
raphy Subcommittee to get the views of the Stratton Com­
mission and the National Council on Marine Resources, 
Representative Lennon 's subcommittee too~ no further ac­
tion in 1968. In the Senate, there was no action on Senator 
Brooke's bill. 

2. Detailed Provisions of Early Bills 

a. The Problem 

The intent of Representative Kei th and other sanctuary bill 
sponsors was to preserve portions of the tidelands and ocean 
waters for their natural values and to protect these areas 
from incompatible commercial and industrial uses, P.articl!­
larly oil development. In the statement accoi~1pa~1yrng his 
1967 legislation, Keith said the purpose of his bill was to 
•·save distinctive ofTshore areas of the United States,·• and 
that as "exploitation of the ocean's riches progresses, it is es­
sential to give some enduring protection to sections of the 
offshore marine environment in a natural or near-natural 

40. H.R. 11 769. 90th Cong. (1967); H.R. 11812. 90th Cong. (1967); 
H.R. 11 868. 90th Con g. ( 1967): 1-I.R. 11 984, 90th Cong. ( 1967): 
H.R. 11 987. 90th Cong. (1967): li.R. 11 988. 90th Cong. ( 1967): 
H.R. 12007. 90th Cong. (1967): li .R. 131 50. 90th Cong. (1 967). 

41. s. 2415. 
42. House Hearings 1968, supra note 39. 
43. See. e.g .. id. at 89. 129. 
44. /d. at 131. 
45. /d. at 34 (correspondence from Stanley Cain). 

condition .' ~16 Over the next several years, Keith would re­
peatedly refer to the need to protect valuable fi sheries from 
the effects of oil and gas development. For example, at the 
1968 House hearings, Keith noted that oil drilling "could 
have a tremendously disruptive effect on the ecolo~ and 
the present resource use of a vast stretch of ocean.' 7 

Similarly, Representative Brown testified: 

We recognize that the qua lity o f our ocean environment 
can be serious ly impaired by unplanned industria l de­
velopment offshore, and the pollution it creates. It fol­
lows that we must dedicate a sys tem of ocean sanctuar­
ies that can preserve a [broadj variety of marine plant 
and animal comrnunities.~8 

Rep. Burt Talcott (R-Cal.), who had introduced one of the 
study bills, said: "We must set aside some of our abundant 
marine areas before they are wasted or exploited. ,,..9 In 
short, marine sanctuaries were needed as an antidote to un­
restrained coastal development. 

b. Policy Response 

To secure the protection they sought for local places, sanctu­
ary sponsors envisioned a national system of sanctuaries set 
aside for uses they considered compat ible with preservati on 
of the natural environment. The Burton-Brown bill directed 
the Secretary to discuss the applicability of the Santa 
Barbara sanctuary feasibility study "to other areas along the 
coastal waters of the United States with similar values and 
the feasib le and desirable means of creating a marine wil­
derness system as an extension to marine environments of 
the basic principles established in the Wilderness Act," lan­
guaoe that directly reflected the recommendation of the 
Pre~dent's Science Advisory Committee.50 

Keith 's bill declared that 

it is the policy o f the Congress. through a system of ma­
rine sanctuaries. to preserve. protect, encourage bal­
anced usc. and where possible. restore. and make acces­
sible for the benefi t of all the people. selected parts of the 
(njation 's natural tidelands, [OCSJ, seaward areas, and 
land and waters of the Great Lakes, which are valuable 
for sport and commerciallishing. wildlife conservation. 
outdoor recreation. and scenic beauty.st 

In his bill introduction statement, Representative Keith re­
ferred to the system as a "national system of marine wilder­
ness preserves. "52 But instead of establishing a national ma­
rine wilderness preserve system outright (as the Wilderness 
Act did for terrestrial areas), and immediately designating 
certain areas such as Georges Bank, Keith sought the Secre­
tary of the Interior 's opinion on the most desirable and feasi­
ble means of establishing a national sanctuary system.53 In 
sum both the Keith and Burton-Brown study bills rcpre­
sent~d a preliminary s tep toward the creation of a marine an­
alog to tlle wilderness system, and the lineage of their bills 

46. 11 3 CoNG. R~;c. 1948 1 (dai ly <.:d. July 19. 1967) (sta tement of 
Rep. Keith). 

47. I louse llcarings 1968. supra noll: 39. :u 43. 
48. /d. at 73. 
49. /d. at 78. 
50. H.R. 11460. ~2(d): II.R. lt469. §2(d). 
51. H.R. 11 584, §2. 
52. 113 CoNG. Rt:c. 19481 (1967). 
53. II.R. 11 584. 
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may be traced directly to the President's Science Advisory 
Comminee's recommendation. 

c. Management of Sanctuaries 

Given the study approach taken by the sponsors, it is not sur­
prising that none of the bills specified exactly how sanctuary 
areas were to be established and managed to preserve de­
sired values. These details were to be studied and decided 
later. However, to preserve future options, the Keith bill 
mandated a moratorium on new minerals exploration and 
development activities in sanctuary study areas until the 
Secretary submitted the report.54 A similar development 
moratorium was specified in the Burton-Brown bill, but it 
applied only to the Santa Barbara area.55 

Under the philosophy of the tjme, it was assumed that the 
ocean should be managed for multiple uses. Because there 
was no overarching legal authority or central agency to reg­
ulate or zone competing uses within the ocean, it was recog­
nized by sanctuary bi II sponsors that industrial and commer­
cial uses would continue to degrade and destroy natural val­
ues and resources with impunity and increasing frequency 
unless action was taken. 

None of the sanctuary bills of the 90th Congress explic­
itly mentioned multiple use as a purpose of sanctuaries. The 
Keith and Burton-Orown bi lls directly specified or incli­
rectly implied that in identifying sanctuaries for potential 
designation, the Secretary should consider the values and al­
ternative uses of an area before deciding which sites should 
be designated.56 Keith's bill declared it the policy of Con­
gress to "preserve, protect, encourage balanced use, and 
where possible, restore and make accessible" sanctuaries 
that are "valuable for sport and commercial fishing, wildlife 

. d . d . b "57 Th consen,auon, out oor recreauon, an scemc ea/1/y. e 
Burton-Brown bill sought to protect similar values in the 
Santa Barbara Channe1.58 There was no mention in either 
bill of industrial or commercial uses being allowed in sanc­
tuaries, except for commercial fishing. Furthermore, the 
idea that commercial fishing might sooner or later pose a 
threat to sanctuary resources or conflict with uses like wild­
life conservation was not considered. 

Keith explained he was not interested in blocking indus­
trial development everywhere in the ocean, noting that "in­
dustrial and commercial development can go hand in hand 
with fishing, recreational, conservation, and scientific uses 
of the seas- if we are wise enough to see that these uses are 
made compatible with each other."59 In other words, Keith 
was for rational planned usc of the ocean that would avoid 
some of the mistakes of development on land. Given his 
expressed desire to protect areas of the ocean from "dam­
age or destruction by industrial exploitation," Keith seemed 
to mean that oil development could occur in some areas of 
the ocean while others- sanctuaries-would be protected 
from oil.60 

54. /d. §4(a). 
55. II .R. 11460. ~l(d): ll.R. 11469. §l(d). 
56. ll.R. 11460, §2: ll.R. 11469. §2: H.R. 11584. §5. 
57. H.R. 11584. §2 (emphasis added). 
58. II.R. 11460. §2: II.R. 11469. §2. 
59. 113 CONG. R EC. 19481. 
60. !d. 

At the House hearing, Keith characterized his bi II as a bal-
anced approach to resource management. The bill 

. . . seeks to encourage balanced. compatible uses of our 
offshore waters- first by identifying alternative uses. 
and then by ensuring compatibility among these compet­
ing values and resources .... 

The study called for in the bill would detennine the 
likely impact of new industrial activities on the other nat­
ural resources and values of certain marine environ­
ments. It would detenninc whether some kind of·'ocean 
zoning .. is necessary to make these various uses compat­
ible. and whether certain portions of our offshore envi­
ronments should be sanctuary areas, closed to new in­
dustrial activities .... 61 

However, other statements made by Representative Keith 
could be interpreted to support multiple use sanctuaries. 
Noting that his bill did not define the term marine sanctuary, 
Keith testified: 

A marine sanctuary area would be an ocean area which 
is especially distinctive for its commercial fishing 
uses, and for its scenic. recreation, and wildlife conser­
vation values. In such an area. the Secretary of the In­
terior wou ld be authorized to restrict, prohibit, or pre­
scribe the conditions under which industrials [sic) ac­
tivities could be carried on, including the mining of 
gas or oil deposits. 62 

The idea that mineral extraction might occur in sanctuaries 
was inconsistent with the overall thrust of Keith 's introduc­
tory statement, and with his bill, which was silent on the is­
sue. Furthennore, Keith's proposed definition never was in­
cluded in any ofhis subsequent bills, and he continued to ar­
gue for the protection of the Georges Bank fishery from oil 
development. Why he ofrercd the definition is not known; it 
may have been an attempt to dampen DOl opposition by 
giving agency officials broader discretion to manage a sanc­
tuary, all the while assuming that there was little chance that 
oil development would be found compatible with valuable 
fisheries. Alternatively, it may reflect Keith's thinking at 
that moment. Regardless of Keith's reasons, the idea that 
sanctuaries might include industrial activities 111ithin their 
borders was on the table. Eventually, it would weigh heavily 
in the shaping of the I 972 law. 

d. Relation to Other Laws- Consultation 

The argument advanced by the DOl that its existing legal au­
thorities for management of wildlife and the OCS were suf­
ficient to protect the marine environment obviously was not 
convincing to representatives who already had detennined 
that new preservation authority was needed. The DOT 
claimed that it could protect marine ecology and develop oil 
using a multiple use approach to resource management, and 
that the OCSLA enabled it to do both.63 At the hearing on the 
sanctuary bills, Keith specifically noted that existing laws 
had been considered in the development of his legislation, 
and that his bill filled a gap.(>.l Although sanctuary bill spon­
sors did not believe the DOT would protect special places 
from oil development, they did recognize the importance of 

61. House Hearings 1968, supra note 39, a1 43. 
62. /d. at 43 (emphasis added). 
63. /d. at 13 1-32. 
64. /d. a1 135-37. 
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consulling wilh the DOl , other agencies, and the public on 
the design of the Sanctuaries Program, and included consul­
tation and public hearings provisions in their bills.65 

3. An Alternative Ocean Protection Strategy 

While the Oceanography Subcommittee was considering 
sanctuary proposals, several members of Congress pro­
posed to protect marine areas from oil development on a 
site-by-site basis. In April 1968, Sen. Thomas Kuchel (R­
Ca!.) and Rep. Charles Teague (R-Ca!.) introduced identical 
measures to prohibit mineral exploration and development 
in the federal no-leasing butTer zone that lay adjacent to the 
state's Santa Barbara oil sanctuary.66 In the statement ac­
companying his bill, Kuchel said his purpose was to make 
the administratively established federal butTer zone "semi­
permanent," to protect the scenic values of the coast from 
the unsightly oi l-drilling structures.67 (Curiously, Kuchel 
made no mention of the potential for oil pollution from oil 
wells located outside the buffer zone.) The fact that Cal ifor­
nia legislators saw fit to introduce bills to ban oil develop­
ment in federal waters oiT Santa Barbara was further evi­
dence of the lack of confidence in the DOl 's ability to pro­
tect the environment under existing laws. 

The Kuchel and Teague bills were referred to the DOl 
and Insular Affairs committees of the Senate and House 
which had jurisdiction over the OCS minerals program. No 
hearings were held on either bill in 1968. Similar oil devel­
opment prohibition bills would be introduced in subse­
quent congresses, but ultimately, this line of attack reached 
a dead end because neither the House nor Senate Interior 
committees were willing to close portions of the OCS to 
mineral leasing. 

4. Conclusion/Significance 

At the close of the 90th Congress, two strategies had been 
proposed to protect special marine places from develop­
ment. One was to have the Secretary ofthe Interior study the 
feasibi lity of a national system of sanctuaries and identify 
for further consideration by Congress places that merited 
protection. The other was to ban oil development on the 
OCS on a site-by-site basis. The intent of the Keith and Bur­
ton-Brown study bills was to eventually establish a marine 
analog to the National Wilderness Preserve System, as had 
been recommended by the President's Science Advisory 
Committee. Perhaps because they were treading on new and 
unfamiliar territory, the sponsors moved cautiously, seeking 
a study of the feasibility and desirability of their idea, rather 
than establishing a permanent national system outright as 
Congress did under the Wilderness Act. 

By creating sanctuaries, the sponsors sought to prevent 
industrial development from harming resources and con­
nicting with uses of the sea they deemed acceptable. The 
uses the sponsors wished to protect included sport and com­
mercial fishing, wildlife conservation, recreation, mainte­
nance of scenic beauty, and ecological research. For the 
most part. these uses were the same kinds of uses allowed in 

65. See. e.g .. H.R. lt460: II .R. 11469: lt.R. 11 584. 
66. II .R. 16421. 90th Cong. ( 1968): S. 3267. 90th Con g. ( 1968). 
67. 114 CoNG. REc. 8528 ( 1968}(stalcmcnt of Sen. Kuchcl on introduc­

lion of S. 3267). 

terrestrial wilderness areas, the exception being commercial 
fi shing. Importantly, sanctuary proponents did not view 
commercial fi shing as a threat to the other values they 
sought to protect. 

In contrast, the intent of Kuchel and Teague was more 
limited in scope. They sought only to protect Santa Barbara 
from the negative effects of offshore oil development by re­
stricting new oil activity. Both strategies, however, posed a 
direct challenge to the offshore oil development program, 
and as such, drew strong opposition from the oi l industry, 
congressional committees with authority over OCS leasing, 
and the DOl, which managed the offshore minerals pro­
gram. Until this opposition could be dealt with, there would 
be no marine sanctuaries bill. 

D. Legislation in the 9 /st Congress. 1969-1970 

I. Overview 

Interest in ocean protection and marine sanctuaries legisla­
tion grew substantially in the 91 st Congress as a large oil 
spill off Santa Barbara and other pollution incidents height­
ened the need for action. Also, three reports on coastal and 
marine management were issued during this period, and 
ocean dumping became a major issue. At least 2 1 bills 
dealing with marine sanctuaries to some degree were intro­
duced in the 9 1 st Congress, 18 in the House and 3 in the 
Senate. As more legislators took up the issue, so too did the 
number of approaches and combinations of approaches for 
protecting ocean places. In addition to sanctuary study 
bills, measures were introduced to ban oil development in 
all federal waters off Santa Barbara and other places along 
the California coast, and to establ ish areas in the ocean 
where ocean dumping would be prohibited for the protec­
tion of marine ecology. 

2. Impetus for Action- Santa Barbara Oil Spill 

On January 28, 1969, an oil well on a federal lease si te in the 
Santa Barbara Channel ruptured, eventually spilling 3.3 
million gallons of oil, and polluting miles of California 
shoreline. It took months to bring the leak under control. 
The event received heavy media coverage and brought 
home the vulnerability of the U.S. coastline to massive oi l 
spills such as had occurred in 1967 when the oi l tanker 
Torrey Canyon ran aground on England's southern coast. In 
addition to supervising the Santa Barbara cleanup, the DOl 
revised its well operation guidelines in an anempt to prevent 
future spills. On March 3, 1969, Secretary of the Interior 
Walter Hickel converted the 2 1 ,000-acre federal no-lease 
butTer zone in the channel into a permanent Santa Barbara 
Ecological Preserve.6K Hickel withdrew from leasing an­
other 34,000 acres in the channel as an additional buffer 
zone between the coast and federa l lease sites.69 

Nevertheless, the Santa Barbara spill 's impact contin­
ued to reverberate in Congress as an event not to be re­
peated. Subsequent oil spills in San Francisco Bay, Long 
Island Sound, the Gulf of Mexico, and elsewhere rein­
forced the peril of oil. In 1968 alone, the U.S. Coast Guard 
reported 714 cases of oil pollution, and the Federal Water 

68. S.:nate Hearings 1969. supra note 36. al 47. 
69. /d. 
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Pollution Control Administration identified 180 sign ificant 
oil spills. 70 

In addition to oil pollution, degradation of the ocean from 
the unregulated dumping of sewage, dredge spoils, and 
toxic and radioactive wastes ga ined major attention during 
the late 1960s and 1970s. At the time, the ocean served as a 
cost-free dumping zone for government and industry. In 
story after story, the media catalogued a host of pollution in­
cidents and impacts, such as the "dead sea'' offNew York 
and New Jersey created by waste dumping, mercury con­
tamination in fish and related poisoning of humans, the clo­
sure of ocean beaches and shell fish beds because of bacte­
rial contamination, diseased estuaries, thermal pollution of 
Biscayne Bay, and the dumping of nerve gas and oil wastes 
off Florida. "The oceans are in danger of dying," Cousteau 
told Time magazine.71 The following year, Cousteau testi­
fied before the Senate that "we are facing the destruction of 
the ocean by pollution and by other causes."72 

3. Coastal Management Reports 

The startling and graphic nature of environmental catastro­
phes during the period underscored the conclusions of sev­
eral reports that Congress had commissioned on marine sci­
ences and resources. In January 1969, the Stratton Commis­
sion released Our Na1ion and /he Sea.13 The report focused 
on the wise and orderly use of the oceans, but also recog­
nized growing environmental problems. The commission 
recommended the consolidation of federal ocean activities 
in a new agency, NOAA, whose mission would be to coordi­
nate and implement a national oceans program.74 The rep_ort 
also recommended creation of a new system for protectmg 
and managin~ the coastal zone with states having lead re­
sponsibility.7 "The guiding principles" for coastal zone 
management, said the report, "should include t~e concept of 
fostering the widest possible variety of beneficial uses so as 
to maximize net social return."76 

There was no mention of marine sanctuaries in the 
Stratton Commission's report, but as part of the new coastal 
management system, the commission recommended that 
the DOl, through the two estuary studies then in progress, 
"identify areas to be set aside as sanctuaries to provide natu­
ral laboratories for ecological investigations."17 Spurring 
this recommendation was recognition of the "diminishing 
number of relatively unaltered areas where natural pro­
cesses can be observcd."7s Thus, the commission envi­
sioned estuarine sanctuaries as research sites "for conduct 
of stud ies necessary to establish a proper base from which 
the effects of man 's activities can be determined and ulti-

1 d . d .• 79 mate y pre 1cte . 

70. Spilled Oil: Growing /Iazard ro Coasrs. U.S. Nr;ws & WotH.D REI' .. 
Mar. 16. 1970. at II . 

7 1. The Dying Oceans. T1~1E. Sept. 28. 1970. a1 64. 
72. Hearings Before rlw Subcomm. 011 Oceo11s a11d Armosphere ofrhe 

Senare Comm. on Commerce. 92d Cong. 3 ( 1971 ). 
73. COMMISSION ON MARINE SCIENCE, ENGINEERING. AND R E· 

SOURCES. supra note 2 1. 
74. !d. at 230. 
75. !d. at 57. 
76. !d. 
77. !d. at 65. 
7R. !d. at I 0. 
79. /d. 

ln November 1969, the DOl submitted the Nalional 
Esluarine Pollution Study to Congress_so The report con­
cluded that the nation's estuaries were being degraded and 
destroyed because of institutional failures and society's in­
ability to recognize lhe noncommercial values of estuaries 
such as fi sh and wi ldlife habitat, recreation, and esthetics.81 
The DOl recommended new legislation to promulgate ana­
tional policy and program to deal with the situation, again 
with states in the lead. 82 The DOl recommended 

... achievement of the best use of the values of the 
estuarine and coastal zones through a balance between: 
(a) multi-purpose development; (b) conservation; and 
(c) preservation over the shot1 and long-range. Priority 
consideration should be given to those resources and 
uses which arc cstuarine-dcpendent.gJ 

Noting the failure of governments to achieve "a proper bal­
ance'' between development and preservation and conserva­
tion of estuary resources, the DOl concluded that 

[tJhc principle goal of the national program is the usc of 
the estuarine and coastal zone for as many beneficial 
purposes as possible. and where some uses arc pre­
cluded. to achieve that mix of uses which society ... 
deems most bcncliciai.S-1 

The report also called for 
... maximum multiple usc of the estuarine resource. The 
primary objecJivc oftechnical management is to achieve 
the best combination of uses 10 serve the needs of society 
while protecting, preserving, and enhancing the bio­
physical environment for the continuing bene lit of pres­
ent and future generations.~s 

All hough the report highlighled the need to "reduce to an ac­
ceptable minimum the adverse effect of man's use of the es­
tuaries and coastal areas" and cited the need to "accept pres­
ervation'' as one means to that end, there was no mention of 
either estuarine or marine sanctuaries as desirable preserva­
tion tools.x6 Nor did the report identify particular estuaries 
that should be set aside for research purposes as the Stratton 
Commission had recommended. 

The DOl's second report
1 

the National Estuwy S/tl(/y was 
released in January 1970.8 Prepared by the U.S. Fish and 
Wildlife Service, the report recommended that the DOl 
''should initiate a program designed expressly to provide for 
the protect ion and restoration oft he natural values of estuar­
ies .... We should proceed now to halt and reverse the grim 
trend of estuary degradation. "88 The "principal thrust of the 
report" was to "focus attention on the urgent need to pre­
serve and restore" the natural values of estuaries. The report 
endorsed the DOl's earlier conclusion that states should be 
primarily responsible for establishing coastal zone manage-

RO. F ED " K,\L W ATER POLLU'IION CONTKOL ADMINIS"t R1\1 tON, NA-
TIONi\L EsrUAKINE POLLU IION STU DY: V OLUME 1-111 ( 1969). 

Ill. /d. 

82. /d. at 111-3. 
83. ttl. at 111·6. 
84. !d. at llt-7. 
85. /d. :tt 11-62. 
86. !d. at 111-7. 
87. B u ReAU OF SvOKI FISHERI ES 1\ND WtLL>UFE AND B u KEAU OF 

COM\I~KCii\L FISIIf.RtES. N i\IIONAL E SI Ui\KY STUDY: VOLU~I E I 
( 1970). 

8!!. /d. at 2. 
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ment programs, but did not make specific recommendations 
for federal actions to help states establish protective pro­
grams for estuarine resources.s9 

In response to its statutory mandate to provide Congress 
with recommendations on a national estuary system, possi­
bly to include federally acquired sites, the DOl dod~ed, say­
ing that it needed more time to develop suggestions. 0 It also 
declined to identify "significant" estuaries, arguing instead 
that all estuaries were important for one or more reasons and 
deserved better management and protection.91 The DOl did 
not identify estuarine sanctuaries for research purposes, nor 
did it address the concept of marine sanctuaries in its sum­
mary volume of the report. 

Collectively, the three studies served to justify the need 
for a new system of coastal management in which states 
would be the lead actors. All three reports recommended a 
policy of balanced multiple use of the coastal zone, but rec­
ognized that establishment of preservation areas was part of 
the multiple use approach. Congress responded by passing 
the Coastal Zone Management Act of 1972, authorizing fed­
eral assistance to states for managing their coasts.92 How­
ever, the House MMFC did not see state coastal zone man­
agement plans as sufficient in themselves to preserve ocean 
places. Thus, despite the Nixon Administration's lack of in­
terest, consideration of marine sanctuaries legislation con­
tinued on a parallel track with the CZMA. 

4. Sanctuary Bill- Approaches 

a. Study Bills and Designation Bills- House 

Several days after the Santa Barbara well rupture in 1969, 
Representative Keith reintroduced his marine sanctuary 
study bill, noting that had his legislation been enacted in the 
90th Congress, the spill might have been preventecl.93 Also 
reintroduced was Representative Brown's bill to study a 
sanctuary in the Santa Barbara Channel, and a Representa­
tive Talcott measure to study other coastal areas in Califor­
nia for possible designation.9-l 

The national focus on oil spills prompted a tactical ma­
neuver by Representative Keith. On Feb. 20, 1969, a few 
clays before the House MMFC was to conduct hearings on 
oil pollution, Keith introduced a bill to control oil pollu­
tion from vessels which included his sanctuary study pro­
posal as a separate title.95 J\t the hearings, Keith again 
noted that the Santa Barbara spi ll might have been pre­
vented had the Santa Barbara area been studied and set 
aside "for a higher puq~ose than oil exploration and the 
operation of o il wells."96 Keith emphasized the need to 
protect the Georges Bank fis hery, already depleted by 
Russian fishing, from further ham1 by oil pollution.97 He 

89. !d. 
90. !d. :u 2. 
91. lrl. at 4. 

92. CZMA. 16 U.S.C. §§1451-t465. 
93. 115 CoNe. REc. 244 1 (daily cd. Feb. 3. 1969) (statement of 

Rep. Keith). 
94. II.R. 5956. 9 1st Cong. ( 1969): H.R. 8033. 9 1s t Cong. (1969). 
95. II.R. 7325. 9 ts t Cong. §201 ( 1969). 
96. 1/earings Before the House Co111111. on Merchalll Marine and Fish­

eril's. 9 t st Con g. 30 ( 1970). 
97. /d. at 30-3 1. 

also made clear that his study bill called for cessation of new 
oi l activities in sanctuary study areas, but left it up to Con­
gress to decide which areas to protect permanently and how 
to protect them. In response to Secretary Hickel's decision 
to create a no-drilling ecological reserve off Santa Barbara, 
Keith suggested to the Secretary that other coastlines of the 
country comparable to Santa Barbara's in value also might 
deserve sanctuary status to protect established uses such as 
fi sheries and recreation.9g 

Keith's idea of attaching the sanctuary study to oil pollu­
tion control legislation went nowhere. Furthermore, no 
House hearings were held on any sanctuary study bi lls dur­
ing the 91 st Congress. A major reason for the lack of action 
was the continuing opposition by the DOl and the oil indus­
try. The DOl counseled delay on the bills until various re­
ports on marine and estuary issues were received, including 
a study on ocean dumping that the Nixon Administration 
had initiated?> 

Undeterred, Keith came up with yet another proposal. In 
October 1970, during the waning months of the 91 st Con­
gress, Keith introduced a bill to congressionally designate a 
Cape Cod National Marine Sanctt1ary in waters adjacent to 
the Cape Cod National Seashore. 100 Keith's bill came down 
solidly against oil development. It prohibited mineral ex­
traction and the erection of any structure within the sanctu­
ary.101 It also prohibited "any ... activity which would seri­
ously alter or endanger the ecology or the appearance of the 
ocean, or of the land beneath the water."102 The bill allowed 
commercial fishing and sport and recreational activities 
within the sanctuary "as long as they are carried on in ac­
cordance with sound conservation practices" as deter­
mined by the Secretary of the Interior. 103 No hearings oc­
curred on the bill. 

b. Study Bills and Designation Bills- Senate 

Sanctttary study legislation drew little interest in the Senate. 
Senator Brooke had again introduced the Keith measure 
early in the session. 104 In June 1969, Sen. Edward Muskie 
(D-Me.), chairman of the Subcommittee on Air and Water 
Pollution, after being contacted by Keith, introduced a mod­
ified version of the Keith bill. 105 Muskie's bill, The Marine 
Resources Preservation Act, called for the study of sites as 
potential "marine preserves."106 The Muskie bill differed 
from Keith 's in that it did not prohibit oil exploration and de­
velopment in study areas, but didprohibitminerals explora­
tion and de1·elofment in preserves subsequently designated 
by Congress. 10 

In the spring of 1970, the Senate Subcommittee on 
Oceanography, chaired by Sen. Ernest Hollings (D-S.C.), 
held hearings on several coastal zone management bills and 

98. /d. at 188. 

99. 117 CONG. REC. 3t t34-35 ( 197 1). 
100. H.R. 19636. !l ist Cong. (t970). 
tOI. !d. §3(t)-(3). 

102. /d. §3(4). 

I 03. /d. §3. 
104. S. 1592. !> lsi Cong. ( t969). 
105. S. 2393. 91M Cong. ( 1969). 
t06. /d. 
107. ttl. §4. 
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c. Sanctuaries From Oil Drilling 

With the need for action heightened by the Santa Barbara oil spill, members of the California delegation continued tore­fine their strategy of protecting ocean places by prohibiting oil and gas development on the OCS. Senator Cranston, who replaced Kuche l, became the lead champion for stopping federal oil and gas leasing along the California coast. One month after the Santa Barbara spill, Cranston introduced legislation to terminate drilling for oil and gas on all feder­ally leased areas in the Santa Barbara Channel, and to sus­pend drilling on all other leased areas offCalifomia pending completion of a study "to determine methods of drilling for, producing, and transporting oil ... which will remove the threat of pollution and other damage to the envi ronment and the ecological community." 109 Sen. George Murphy (R­Cal.) and Representative Teague also introduced lease pro­hibition bills. 110 

On May 19, 1969, the Senate Subcommittee on Minerals initiated what would tum into a series of hearings on the Cranston bill and s imilar legislation. '" Calling the Santa Barbara blowout an example of a general and growi ng threat of pollution, Cranston said he sought to preserve the unique beauty of the Santa Barbara coastline and to prevent further repetitions of the Santa Barbara disaster by banning further offshore oil development. 11 2 Bes ides, he noted, if a national emergency arose in the future, the channel's o il could be tapped, hopefully with greatly im­proved technology. 113 

Like the sanctuary bi lis, Cranston 's measure was opposed by the DOl as "unnecessary." 114 Secretary Hickel already had created a permanent ecological preserve and a new buffer zone of some 34,000 acres, m1d was taking steps to prevent future incidents. 115 DOT officials also expressed concerns about compensation costs for tern1inated leases and the loss of an energy supply at a time ofshortage. 116Tes­tifying for the Administration, Assistant Secretary of the In­terior Hollis Dole noted that the DOl had an obligation to de­velop the mineral resources of the nation and to consider ' 'environmental factors .... The balance of national needs guides all of our decisions," testified Dole. 117 

108. 1/earings 011 S. 2802. 2393. 3118. 3/,93. and 3460 Before the Subcomm. 011 Ocea11ogrophy of the Senate Comm. on Commerce. 9 1 st Cong. ( 1970). 
109. S. 1219. 9l sl Cong. (1969). 
110. H.R. l-16 18, 9 1st Cong. ( 1969): H.R. 7074. 9 1st Cong. (1969): S. 25 16. 91 st Cong. ( 1969). 
Ill . Senate llcarings 1969. supra note 36. 
11 2. /d. at 8-15. 
113. /d. at 15. 
114. /d. at 44. 
115. ld. at 47. 
116. /d. :11 47-48. 
11 7. /d. at44. 

In October 1969, Cranston took another tack, introducing the Califomia Marine Sanctuaries Act. m The measure, co­sponsored by Senators Murphy, Muskie, and Sen. Gaylord Nelson (D-Wis.), declared it the policy of Congress to pre­serve, protect, and restore portions of the California shore­line and coastal waters. 119 The bill directed the Secretary of the Interior to suspend further minerals leasing in federal waters adjacent to any area of state territorial waters where California had by law prohibited exploration and extraction of oil, gas or any other mineral. 120 Representatives Teague, Talcott, Burton, Rep. Charles Gubser (R-Ca!.), and Rep. Paul "Pete" McCloskey (R-Ca!.~ introduced identical com­panion measures in the House. 21 

In his statement accompanying the bill, Cranston argued that federal law should be at least as stringent as local laws designed to protect the environment, " for without federal confonnity, [s]tate laws may be useless .... " 122 As Califor­nia already had set aside seven so-called oil sanctuaries in state waters in which oil drilling was prohibited, he argued, the federal government should respect these actions and not undercut them by leasing the OCS areas contiguous to the state sanctuaries. 123 Federal leasing could still occur along other portions of the Californja coastline. 
Yet another approach for protecting Santa Barbara was offered by Senator Muskie. In February 1970, Muskie intro­duced legislation to terminate oil production in the Santa Barbara Channel, establish an ecological reserve for "scien­tific, recreational, fish and wildlife conservation, and other similar uses," and to withdraw all other OCS lands in the channel from minerals production, holding them in reserve until Congress decided otherwise. 124 

The Senate Subcommittee on Minerals held more hear­ings on the various Santa Barbara protection bills on March 13 and 14, 1970, in Santa Barbara, and again on July 2 I and 22 in Washington, D.C. 125 Sen. Frank Moss (D-Utah), the subcommittee chairman, playing, he said, the Devil 's Advo­cate, expressed three concerns about stopping oil produc­tion off California: (I) the dilemma of balancing demands on natural resources with environmental preservation, and more specifically the nation 's need for energy supplies; (2) loss of revenue to the federa l Treasury; and (3) the large number of existing Jaws that control offshore oil and gas ex­ploration and whether additional place-specific authority was really needed. 126 By and large, witnesses from the state, 

118. S. 3093, 91 sJ Cong. ( 1969). 
119. !d. §2. 
120. /d. §3. 
12 1. ll.R. I461 8:1l.R. l4666. 9 1st Cong.( l969): ll.R. l4754. 9 1st Cong. (1969): ll.R. 14787. 9l st Cong. (1969); ll.R. 151 39, 9l st Cong. ( 1969). 
122. 115 C ON(;. R IOC. 32143 (1969). 
123. /d. 
12-l. S. 3516, 9 1 st Cong. ( 1970). 
125. Soma Barbara Oil Pollution: Hearings on S. 1219. 2516. 335 I. and 3516 Before the Subcomm. on Minerals . Materials. aud Fuels oftlu: Sen me Comm. on !mcrior a11d Insular t l}]nirs, 9 1 st Con g. ( 1970) [hereinafter Senate llcarings March 1970 on Sanla Barbara Oil Pol­luJion): Santa Barbara Oil Pollution: 1/earings on S. 1219. 2516. 3351. 3516. 4017. and 3093 Before tlreSubcomm. on Minerals. Ma­tcrial.v. n111l Ful!ls of tire Senate Committee on flltcrior and Insular Affairs. 9 I s t Cong. (1970) (hcrcinallcrScnatc Hearings July 1970on Santa 13arbara Oil Pollution). 

126. Senate Hearings March 1970 on Santa13arb:tra Oil Pollution, supra note 125, at 10-ll. 
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vate citizens supported the Cranston measures. 

By the July hearing, the Nixon Administration had devel­oped a compromise pro posal. Introduced by Senator 
Murphy, the bill established a national energy reserve o f ap­
proximately 198,000 acres in the federal portion o f the OCS 
and terminated 20 existing leases. Drilling in the reserve could only be authorized by the president. 121 The Union Oil 
Company, one of the leaseholders and operator of the rup­
tured well, opposed all bills.128 Ultimately, no action was 
taken on Cranston 's or Murphy's bills by the Senate. As Senator Moss had hinted, the Senate Interior Committee 
was simply not willing to prohibit offshore oil development 
and pay compensation for terminated leases. 

In the House, hearings were held in September J 970 on 
the Administration's bill and on related measures, including 
a Teague bill. 129 But the House Interior Committee was no 
more inclined to act than the Senate committee, and the 
measures died. 

d. Ocean Dumping Bills 

A third ocean protection strategy that emerged during the 
91 st Congress was to designate areas where ocean dumping 
is prohibited in order to protect ocean wildlife and ecology. 
Ocean dumping, which was basically unregulated, had be­
come a high priority issue for the Nixon Administration and the Congress, along with other fonns of po llution. In his en­
vironmental message of April 15, 1970, P resident Nixon di­
rected the Council on Environmental Quality (CEQ) to pre­
pare a study of the dumping issue. 130 

While the study was being prepared, the House MMFC 
considered a variety of ocean dumping measures, some of 
which incorporated the sanctuary concept. In March 1970, 
Rep. John Murphy (0-N .Y.). a member of the committee, introduced a bill to require the Secretary of the Interior toes­
tablish "marine sanctuaries" in areas "which he determines 
should be preserved and protected as necessary to a bal­
anced marine ecology and in particular those waters and 
submerged lands areas necessary in connection with the 
mating and spawning of species of fish, shellfish, and ma­
rine animal and plant li fe." 131 Waste discharges of all kinds 
would be prohibited in the designated sanctuaries. 132 

Later that year, Murphy introduced another bill to amend 
the Fish and Wildlife Coordination Act to require the Secre­
tary oft he interior to conduct a two-year study to identify ar­
eas in navigable, coastal, and o fTshore waters where wastes 
could be "safely discharged." 133 Dumping would be prohib­
ited outside the discharge areas. In determining which areas 
to designate as safe discharge sites, the Secretary was to 
··consider all ecological a nd environmenta l factors, inc lud-

127. Senate Hearings July 1970 on Santa 8arbar:1 Oil Polhuion, supra note 125. at 370-71. 
128. /d. at 34 1-43. 
129. Hearings on 1/.R. 18159 and Related Bills Before the Subcomm. mr Mines and Mining oft he /louse Comm. 0 11 Interior and Insular Af f ail:f. 9 tst Cong. ( 1970): II.R. 4047. 9 1st Cong. ( t970). 
130. PKESIDENr Rtcti,,Ro NtxoN, DtRECI CEO ro PREI'ARE A STUDY 

OF "IIIE D UM PING ISSUE, ENVIKONM EN I"A t Mt;SS,\GE ( 1970). 
131. II.R. 16427. 9 tst Cong. (1970). 
132. H.R. 16427, §2. 
133. H.R. 17603. 91 st Cong. ( t970): H.R. 17843. 91 st Cong. ( 1970): H.R. 17879. 91st Cong. ( 1970). 

ing . .. the effect of such discharging on the marine and wild­
life ecology." Other members introduced measures to ban all dumping in the New York Bight and to establish national 
standards for the dumping of ocean wastes that might be hannfu l to wildlife or the ecology of coastal waters. 13~ 

Hearings were held by the House Subcommittee on Fish­
eries and Wildli fe Conservation, chaired by Representative 
Dingell, on July 27-28 and September 30 , 1970 , on 
Murphy's sa fe discharge b ill and othe r measures to pro­
tect ocean wildli fe .135 Although the subcommittee did not 
review sanctuary study bills, the hearings highlighted 
that the re a re places in the sea worth protecting for the ir 
ecologica l values. Concurre nt with the hearings, Rep. 
Paul Rogers (D-fla.), another member of the House MMFC, 
introduced legislation to require the Secretary of the In te­
rior to designate areas of waters and submerged lands 
where, because o f ecological considerations, waste materi­
als "cannot be safe!~ d ischarged," the mirror opposite of Murphy's approach. 36 

e. CEQ Report 

On October 7, 1970, Preside nt Nixon fo rwarded the cEq's 
report, Ocean Dumping. A National Policy, to Cong ress. 37 

In his accompanying message, President Nixon wrote: 
"Pollution is now visible on the high seas- long believed 
beyond the reach o f man's harmful influence. Jn recent months, worldwide concern has been expressed about the 
dangers of dumping toxic wastes in the ocean.''138 President 
Nixon promised to submit leg islation to the 92d Congress 
" to ban the unregulated dumping o f all materials in the 
oceans and to prcve,nt or rigorously limit the dumping of harm fu l materials."b9 This legislation was seen as comple­
mentary to other administration legislation submitted in No­vember 1969 " to provide comprehensive management by 
the states of their coastal zone land and waters."1

'
10 

The CEQ's report identified 246 disposa I sites in the 
ocean, of which 50% were in the Atlantic, 28% in the Pa­
cific, and 22% in the Gulf o f Mexico. 1~ 1 The CEQ recom­
mended that the U.S. Environmental Protection Agency 
(EPA) be given authority to set up a permit process for the 
transportation and dumping o f wastes, ban the dumping o f 
certain materials and designate safe dumping sites, andes­
tablish pena lties for violato rs. The report did not discuss 
marine sanctuari es, but it did recommend that EPA protect 
bio logically valuable a reas in the process of regulating 
dumping: "High prio rity should be g iven to protecting 
those portions of the marine environment which are biologi­
cally most active, namely the estuaries and the shallow 
nearshore areas in which many marine organisms breed or 
134. ll.R. t8454, 9 1st Cong. ( 1970): H.R. 18592. 9 1sl Cong. ( t970): H.R. 11\593. 91st Cong. ( 1970): l l.R. 1862t. 9 1s t Cong. (1970); ll .R. tX64 1. 9 1sl Cong. ( 1970); H.R. 18796. 9 1sl Cong. ( 1970). 
135. Dumping af II (ISle .lfaterial: llc>arings on 1/.R. 15827. 15818. 15829, lli229. 17603. 17843. 17879. / 8043. / 8454. 18592, 18593. 181i21. 18641. and 18796 Before tire Subcomm. on Fisheries and Wildlife Conscrwuion oft he> /louse Comm. on Mere/ram Marine and Fisheries. 9 1 s t Con g. ( 1970). 
t36. II.R. t9359. 9tst Cong. (t970). 
137. H.R. D oc. No. 9 1-399. 
t38. /d. at i. 
139. It/. 
140. /d. 

141. /d. ar I. 
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spawn. These biologically crit ical areas should be delimited 
and protected.' 't 42 

In discussing research needs, the CEQ reco1mnended that 
"marine research preserves should be established to protect 
representative marine ecosystems for research and to serve 
as ecological reference points- baselines by which man-in­
duced changes may be evaluated." 143 This echoed the 
Stratton Commission's call for the establishment of"repre­
sentative coastal and estuarine sites ... as natural preserves 
for conduct of studies necessary to establish a proper base 
from which the effects of man's activities can be determined 
and ultimately regulated."144 

f. Combination Bills 

With so many ocean protection strategies on the table, it was 
only a matter of time until they began to be combined and 
blended. Shortly after the release of the CEQ's report, Rep. 
Louis Frey (R-Fia.) introduced legislation to regulate ocean 
dumping, prohibit oil development, and establish a "system 
of marine sanctuaries.'' 145 Frey's bill declared that "many 
estuaries of the [n)ation are being subjected to severe eco­
logica l degradation through unregulated dumping," and that 
portions of the tidelands and ocean waters "should be pre­
served as marine sanctuaries where indusiiJ' development 
and extraction of the nonliving resources of the seabed and 
subsoil thereof and dumping of any kind should be prohib­
ited."1'16 The Frey bill directed the Secretary of Commerce 
to "designate as marine sanctuaries those areas ... which the 
Secretary determines should be preserved or restored for 
their recreation, conservation, ecologic, or esthetic values," 
and to make initial designations within two years and peri­
odically thereafter. t47 

Frey explained his bill as fo llows: 
Most dredge spoil is dumped relatively inshore, where it 
may contaminate valuable breeding grounds for shell­
fish and lish species generally. In view of this, it seems 
entirely logical to relate the problem of ocean-dumping 
to the broader problem of preserving cenain eco-systems 
within the coastal zone areas .... While a numbcrofbills 
currently being considered ... provide for the designa-
tion of safe areas where dumping may be conducted. it 
seems to me more reasonable to concentrate on deter­
mining which areas of our marine environment arc most 
valuable and setting them aside as sanclllaries. This ap­
proach is somewhat analogous to the wilderness system. 
which attempts to preserve in their natural state the most 
valuable of our remaining untouched land areas. 1~8 

As if to underscore Frey's point, on December 2, 1970, a 
large quanti ty of oil sludge was dumped 50 mi les off 
Florida's Atlantic Coast by the U.S. Navy, occasionin9.?.;et 
another congressional hearing, this one in the Senate. '1 

142. /d. :11 vi. 

t43. /d. at vi i. 

144. co~l~ltSStON ON MAICINE Sc t"NCE. ENGtNEEKING. M-ID Rt -
SOUKCES, supra note 21, at I 0. 

145. lt.R. 19763. 9 1st Cong. (1970). 
146. /d. §I (emphasis added). 
1-n. /d. §9. 

148. I t6 CoNG. R t;c. 37 137-38 ( 1970) (statement of Rep. Frey on intro­
uuction of I t.R. 19763). 

149. Oil Sludge Dumping Off 1he Florida Coas1: Ilea rings Before 1hc 
Subcomm. on Air and lin ter Pollution ofihc /louse Comm. on Public 
Works. 91 st Con g. ( 1970). 

5. Conclusion 

At the close of the 9 1 st Congress, multiple approaches for 
protecting the oceans lay on the table. The sanctuary study 
bills proposed by Representatives Brown and Keith to save 
ocean places from industrial development and manage them 
for compatible uses had not advanced. The Senate Commit­
tee on Commerce had shown little interest in sanctuary leg­
islation. lts efforts were focused on coastal zone manage­
ment legislation, which included a modest program to create 
estuarine sanctuaries where research would be conducted in 
support of coastal management needs. 

Following the Santa Barbara oil spi ll , the drive to ban oil 
development along parts of California's coast had grown in 
intensity, but to the frustration of Senator Cranston and oth­
ers, hearings had not resulted in action by either the Senate 
or I louse Interior committees. 

Intensifying concern about ocean pollution generated yet 
another rationale for conserving ocean places: protecting 
ecologically important areas and their wi ldl ife from waste 
dumping. It was probably inevitable that the various strate­
gies to protect ocean places would be combined, as they 
were in Representati ve Frey's bill. 

Regardless of approach, the basic intent of sanctuary pro­
ponents was essentially the same: to preserve the natural 
va lues (and related compati ble uses) of special marine 
places by protecting them from industrial development and 
pollution. In particular, the bills sought to protect cherished 
areas like George's Bank and Santa Barbara for their scenic, 
wildlife, fi shery, ecological, scientific research, and recre­
ational values. Representatives Keith, Brown, Frey, and oth­
ers envisioned a marine sanctuary system analogous to that 
established for terrestrial wilderness areas by the Wilder­
ness Act. Without a marine preservation system, proponents 
feared the destruction of unique ocean resources as had oc­
curred to America's forest and prairies. 

However, the analogy between sanctuaries and wilder­
ness areas was not a perfect one. Whereas the Wilderness 
Act generally prohibits commercial activities in wilderness 
areas, marine sanctuary study bills treated commercial fish­
ing as a compatible use that should be allowed in sanctuar­
ies. There was little, if any, recognjtion that overfishing was 
or might become a threat to sanctuary resources or could 
connict with other uses. 

The major obstacles to sanctuary legislation continued to 
be the DOl and the oil industry, both of whom opposed re­
strictions on offshore oil development. Although the Santa 
Barbara blowout and other oil spills had drawn attention 
to the dangers of offshore energy developmen t, there was 
no consensus on remedies. A strong countervai ling con­
cern at the time was the need to develop more domestic 
energy supplies. Other fac tors contributing to the lack of 
action included the referral of sanctuary legislation to two 
different committees in each congressional body, always 
a recipe for delay; the sheer volume of marine studies and 
recommenda tions that had emerged at roughly the same 
ti me and that had to be digested and harmonized; and the 
nowering of other environmental issues that demanded 
congressional attention. 

Although the Nixon Administration continued to oppose 
marine sanctuaries, many House members, including some 
on the House MMFC, were determined to act. As it turned 
out, the ocean dumping crisis gave them lhe opportunity 



6-2004 NEWS & ANALYSISR 34 ELR 1052 1 Copyri9ht @ 2004 Environmental Law lnsthutc®. Washington. DC. reprinted 1.nth permission from ELR®. http://www.cli.on.!, t-800·433-5120. they needed. As the 91 st Congress drew to a close, ocean hearings was the regulation of ocean dumping, the Murphy, dumping legislation moved to center stage. Rogers, and Frey bills were fonnally considered. Represen­
II. The MPRSA of 1972 

A. Background 

With the release of the CEQ report on ocean dumping. mo­mentum for an ocean dumping law became unstoppable. On 
the first day of the 92d Congress, 17 bills to reffiulate ocean dumping were introduced in the House. 1 ~ President Nixon's draft ocean dumping bill, an outgrowth of the CEQ's report, was forwarded to Congress on February 8 and introduced in both houses. 15t 

Meanwhile, sanctuary proponents continued to act on 
several fronts. Early in the session, Representative Keith in­troduced his sanctuary study bill (unchanged from previous versions) and his Cape Cod sanctuary designation mea­sure_t sl Representatives Murphy and Rogers reintroduced bills to protect marine ecology from waste dumping. 153 And Representative Frey introduced a new version of his bill to regulate dumping and establish marine sanctuaries. t54 

In the Senate, Senator Cranston continued his campaign to ban oi l and gas development in the Santa Barbara Chan­nel and other areas along the Californja coast. On January 
27, 197 1, he introduced legislation to terminate oil leases in the Santa Barbara Channel and to establish a permanent Federal Ecological Preserve. 155 In April, he introduced a series of bills to establish "marine sanctuaries from leas­ing" in federal waters at six other areas along the California coast.t56 All of Cranston's bills were referred to the Senate Interior Committee, which dutifully gave him a hearing, but took no action. 157 

B. House Action 

The House MMFC held hearings on ocean dumping bills in early April I 97 l_ tss Although the principal focus of the 
I 50. H.R. 285, 92d Cong. (1971): 1-!.R. 336, 92d Con g. (197 I); I I.R. 337. 92d Con g. ( I 97 I): II.R. 548. 92d Cong. ( 1971 ); I I.R. 549, 92d Cong. ( I 97 I); 1-! .R. 805. 92d Con g. ( 1971 ): I LR. 807, 92d Cong. ( I 971 ): H.R. 808, 92d Cong. (1971): ILR. 983. 92d Cong. (197 1): H.R. 1085, 92d Cong. (197 1): ILR. 1095, 92d Cong. (197 1): 1-LR. 1329. 92d Cong. (1971): H.R. 1381. 92d Cong. (1971): ILR. 1382. 92d Cong. {197 1 ); I I.R. 1383, 92d Cong. (1971 ); II.R. 166 1, 92d Con g. (1971); II.R. 1674. 92d Cong. ( 1971). 
151. H.R. 4247. 92d Cong. (1971): H.R. 4723, 92d Cong. {1971); H.R. 5239. 92d Cong. ( 197 1 ): II.R. 5268, 92d Con g. (I 971 ); 1-I.R. 5477. 92d Con g. ( 197 I): H.R. 677 1, 92d Cong. ( 197 I): S. 1238. 92d Con g. (1971 ). 
152. 1-!.R. 4568. 92d Cong. (197 1): H.R. 4567, 92d Cong. (1971). 
153. H.R. 285: ti.R. I 095. 
154. H.R. 4359. 92d Cong. (197 1): ILR. 4360, 92d Cong. (1971): 1-!.R. 4361, 92d Cong. (1971). 
I 55. S. 373. 92d Cong. ( I 971 ). 
156. S. 1446.92dCong. (I971):S. 1447,92dCong.(I971);S. 1448.92d Cong. (197 1): S. 1449. 92d Cong. (1971); S. 1450. 92d Cong. (1971): S. 145 1. 92d Cong. {1971); S. 1452. 92d Cong. (1971). 
I 57. Bills ro Cre(l/e Marine Srmcruaries Fm m Lensing Pursunur ro rhe Ourer Cominenral Shelf Lands Acr in Areas Offrhe Coos/ ofColifor­nia Adjacentro Sto/e·OII'ned Submerged Lands in Which Such Swte l-Ias Susp ended LeasingfiJr !llincral f'I II]Joses: 1/earings BejiJre the Subcomm. on Minerals, Marerials. and Fuels ofrhe Senate Conlin. 

011 lmerior and lnS11far Affairs , 92d Cong. (I 97 I)-
1 58. 1/ew·ings Before the Suhcomm. on Fisheries a11d Wildlife and on Oceanography of the l-lo11se Comm. on Mercfw111 Marine and Fish· eries, 92d Cong. ( 197 I) [hereinafter llousc llcarings 197 I J-

tative Keith did not testify, but did ask a few quest ions about sanctuaries, as did other committee members. 
The Administration's witnesses urged passage of the president's ocean dumping bill, which aimed to put EPA in 

charge of issuing permits for the dumping of certain wastes. Russell Train, chaim1an of the CEQ, told the panel that the 
Administration's bill gave the EPA Administrator authority to identify areas where dumping would not be permitted implying this achieved the same objective as sanctuaries. ts9 
He also noted that the sanctuary concept involved more than just dumping considerations, and ur;P,ed that sanctuaries be considered in separate legislation. 16 William Ruckelshaus, the EPA Administrator, testified that EPA was in complete accord that certain critical marine areas should be protected from dumping. 161 

The DOl did not raise concerns about sanctuaries in its submitted written views, but other agencies did. t62 The U.S. Department of State expressed concern about the designa­
tion of sanctuaries in international waters, and the Navy over conflicts sanctuaries might pose for military activi­ties. 163 Jn general, however, the Administration raised no concerted defense against sanctuaries, a position that would change as sanctuary legislation progressed. 

Shortly after the hearings ended, the House MMFC com­menced a series of executive sessions to develop a final ocean dumping bilL It was during the course of these delib­erations that a marine sanctuaries provision was added. A preview of the sanctuary title came on June I 7, when Repre­sentative Lennon, chairman of the Oceanography Subcom­mittee, introduced a measure to establish a National Coastal and Estuarine Zone Management Program and a Marine Sanctuaries Program; Representative Keith cosponsored the Lennon measure. 164 The sa nctuaries provision of Lennon bill's was almost identical to that included in Title 
III of the committee's ocean dumping bi II, H. R. 9727, which was introduced a few days later on July 13 by Rep. Leonard Garmatz (D-Md.), chai rman of the House MMFC. t65 

The Garmatz bill, entitled the Marine Protection, Re­search, and Sanctuaries Act, was a three-part measure that established a regulatory scheme for ocean dumping, a com­prehensive research program to investigate the short- and 
long-term effects of ftollution on the ocean, and a marine sanctuaries program. 66 The committee viewed the three ti­tles as complementary. tr.? 

The sanctuaries title (Title III) was an amalgam of old and new concepts. Title lJJ provided the Secretary of Commerce 
with broad discretionary authority to designate in coastal, ocean, and Great Lakes waters those marine sanctuaries he determined were necessary for the purposes of preserving 

159. lei. ;n I 64. 167-68. 
160. ld. at 16-1. 169-70. 
16 L /d. at 95. 99. 
162. /d. at 107-09. 
163. /d. at 111 -13. 
164. ILR. 9229. 92d Cong. ( 1971). 
165. II.R. 9727, 92d Cong. (1971). 
166. /d. 

167. To R EGULJ\TE III E Du~JPtNG OF MMEKIAL IN 1111: OcE1\NS. CO,\STAL, ,\NO OTii EK WAl EKS. AND FOR 01 l·tER PUKI'OSES, H. R. R !it'. No. 92-361. at 15 (1971) (on II.R. 9727)_ 
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and restoring an area's conservation, recreational, ecologi­
cal, or esthetic values. The Secretary was given two years to 
make the first designations, and was to make others periodi­
cally thereafter. In established sanctuaries, the Secretary 
had broad and complete power to regulate uses and ensure 
they were consistent with the sanctuary's purposes. The 
Sanctuaries Program was authorized for three years and 
given annual budget authority of up to $10 million. 

Title Ill was a decided shift away from earlier sanctuary 
concepts. The committee bi ll did not mirror the Wildemess 
Act by establishing a marine wildemess preserve system, as 
had been recommended by the President's Science Advi­
sory Committee. Perhaps more striking, it lacked any prohi­
bitions on industrial development. including oil develop­
ment. in sanctuaries, one of the principal goals ofRepresen­
tatives Keith, Frey, and others. 

The committee unanimously reported H.R. 9727 on July 
17. House floor debate began September 8, and the bill 
passed the House by a vote of 300 to 4 on September 9. 
Members unhappy with the way the sanch1aries title treated 
offshore oil raised two significant challenges to the bi ll on 
the floor. One group, led by Rep. Nom1an Lent (R-N.Y.) and 
Representative Teague, objected to the absence of prohibi­
tions on oil development, while the other, led by DOl Com­
mittee chainnan, Rep. Wayne Aspinall (0 -Colo.), and sup­
ported by the Nixon Administration, feared the bill would 
restrict ofTshore energy development, even though it con­
tained no prohibitions on oil drilling.168 Aspinall also 
claimed the bill infringed upon his committee's jurisdic­
tion because it affected the OCS leasing program. A Lent­
Teague Amendment to expressly prohibit oil drilling in 
sanctua~ study areas and designated sanctuaries was de­
feated.16 Aspinall 's attempt to delete the entire sanctuaries 
ti tle also failed. 170 

C. Action in Senate 

The Senate Commerce Committee, which had shown little 
interest in marine sanctuaries legislation prior to the 92d 
Congress, remained unengaged. The committee's top ocean 
priorities in the 92d Congress were research, control of 
ocean pollution, and coastal zone management. In March 
and April 197 I, the Senate Subcommittee on Oceans and 
Atmosphere, chaired by Senator Holl ings, held hearings on 
the Administration's ocean dumping bill and a Hollings 
measure to foster oceanic research and development pro­
grams.171 The Hollings bill included a provision to authorize 
grants to coastal states for acquisition, development, and op­
eration of estuarine sanctuaries for research purposes as had 
been recommended by the Stratton Commjssion. 172 Marine 
sanctuaries were not considered at the hearing. 

The I louse-passed ocean dumping bill was received in 
the Senate on September I 0 and referred jointly to tl1e Com­
mittees on Commerce and Public Works, both of which 
claimed jurisdiction over water pollution in the oceans. 173 

168. 11 7 CON(). R EC. 30853. 3 11 37-38, 3114-t. 31147 ( 197 1). 
169. /d. 

170. /d. 31 3 1144. 

171. Ocean Waste Disposal: llearings on S. 307. 1082. 1238, and 1286 
Bef ore the Subcnmm. on Oceans and Atmo~phere of the Senate 
Comm. on Commerce, 92d Cong. ( 1971 ). 

172. S. 307. 92d Cong .. §410 (197 1). 

173. II.R. 9727. 

Commencing September 15, and continuing into October, 
the Senate Commerce Committee marked up its version of 
the bill and engaged in discussions with the Public Works 
Committee to harmonize the bill's content with other pollu­
tion laws. 

The sanctuaries title was deleted at the outset of the 
Commerce Committee's mark-up process. The Commerce 
Committee's version of the ocean dumping bill was re­
ported with the concurrence ofPublic Works Committee on 
November 1 2. 1 7~ 

In its report on the bill, the Commerce Committee acknowl-
edged the value of marine sanctuaries for certain purposes: 

The [cjommiuce believes that the establishment of ma­
rine sanctuaries is appropriate where it is desirable to set 
aside areas oflhc seabed and the supetjaccnt waters for 
scientific study. to preserve unique, rare, or characteris­
tic features or the oceans. coas1al, and other waters. and 
their total ecosystems. In this we agree with the [m]em­
bcrs of the House of Representatives. Particularly with 
respect to scientific investigation, marine sanctuaries 
would permit baseline ecological studies that would 
yield greater knowledge of these preserved areas both in 
their natural state and in their altered state as natural and 
manmade phenomena effected change. 175 

However, the committee explained it had deleted the sanctu­
aries title because "the principal purposes for which marine 
sanctuaries should be established would not be accom­
plished by the proposed [House] legislation."176 The com­
mittee rejected the bill because: (I) the United States did not 
have authority under international law to establish sanctuar­
ies beyond its territorial limits; (2) marine sanctuaries in in­
ternational waters would be ineffective as the United States 
could not control the actions of foreign nationals on the high 
seas portion of a sanctuary; (3) new authority was not 
needed to regulate the exploitation of seabed resources be­
cause OCSLA al ready provided this authority; and (4) as­
sertion of authority over portions of the high seas for sanctu­
aries undermined the nation's self-interest in maintaining 
narrow geographica l claims over the world 's oceans as a 
tenant of its foreign policy.177 

The Senate's ocean dumping bill passed on November 24 
by a vote of 73 to 0, but not without controversy over its lack 
of a marine sanctuaries tille.178 Senator Nelson ofTered an 
amendment to restore the House sanctuary language179 and 
to invoke a moratorium on oil and gas leases oiT the East 
Coast unti l the Secretary of the Interior made his first sanc­
tuary designations.180 Nelson wished to avoid Santa Bar­
bara-like disasters from harming the East Coast.181 

Both the Nixon Administration and the Senate Com­
merce Committee opposed Nelson's Amendment to restore 
the sanctuaries title, using many of the same arguments the 
DOl and other agencies had raised against the House bilt. 182 
Senator Hollings rei terated the committee's concerns about 

174. S. Rt t•. No . 92-45 1 ( 1971 ) (on H.R. 9727). 

175. !d. 

176. /d. at 15. 

177. /d. 

178. 117 CoNe. Rt:.c. 43078 ( 1971 ). 

179. /d. :11 43056-57. 

180. /d. :11432 17- 19. 

181. /d. at 432 18. 

182. /d. at 43061-62. 
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marine sanctuaries, particularly the extension of U.S. juris­
diction into international waters. 183 That, he said, was the 
Nelson Amendment's ·•fatal flaw."1

R
4 

Hollings bolstered his opposition with another argument: 
The amendment was not needed because the Commerce 
Committee already had acted to establish estuarine sanctu­
aries when it approved te,.gislation to create a Coastal Zone 
Management program. 18 Estuarine sanctuaries complied 
with international law in that they were only to be estab­
lished within the three-mile territorial limit of the United 
States. Estuarine sanctuaries were needed, said Hollings, to 
provide a "rational basis for intell igent managemenl of 
coastal and estuarine areas.''186 The Commerce Committee, 
explained Hollings, envisioned "such sanctuaries as natural 
areas set aside primarily to provide scientists with the op­
portunity to make baseline ecological measurements ... . 
Such sanctuaries should not be chosen at random, but should 
reflccl regional diffe rentiation and a variety of ecosyslcms 
so as to cover all significant natural variations." 187 This view 
echoed the Stratton Commission and the CEQ's recommen­
dations for a system of marine research reserves. 

Sen. Gordon Allot! (R-Colo.), the ranking minority 
member of the DOl Committee, suppor1ed the Commerce 
Committee and adrninislration views that ample aulhority 
existed under the OCSLA to regulate minerals leasing on 
the OCS. 188 Furthermore, he argued thai giving the Secre­
tary of Commerce the aulhority to lock up offshore energy 
resources in sancluaries before lhe DOl Commillee's 
pending national energy sludy was completed, said 1\ llotl, 
was premature. 189 

Nelson withdrew his amendmenl after considering the 
objections of the Commerce Committee and receiving as­
surances from the chairmen of the Commerce Comrnitlee, 
the DOl, and Public Works Commiltees that a joint comm it­
tee hearing would be held on the subject the fo llowing 
ycar. 190 Shortly before the Congress adjourned, Nelson in­
troduced his withdrawn amendment as a separate bill, but 
the promised hearings were never held. 191 Nelson also intro­
duced another bi ll that provided for a two-year study of the 
probable effects of new or additional mineral leasing and de­
velopment in the OCS and Great Lakes on the "ecological, 
esthetics, recreation, resource, and scientific values of and 
related to such areas.''192 Until the report was submitted, 
the bill would prevent minerals leases from being issued in 
the OCS. 193 

I. Conference Committee 

The Conference Committee named to resolve differences 
between the House and Senate ocean dumping bills immedi­
ately hit a snag that tied up action for almost a year. The issue 
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in disagreement concerned which agency would regulate 
dredge spoil dun~ing, EPA or the U.S. Army Corps of En­
gineers (Corps).' It took until late 1972to resolve the issue 
and issue the conference report. 195 The compromise bill that 
finally emerged included Title HI as passed by the House 
with a few changes. Among other things, these included an 
expansion of the waters subject to sanctuary designation 
and changes in the enforcement provisions. The conference 
report was approved October I 3 by both the Senate and the 
l-louse. 196 The M PRSA of 1972 was signed by President 
Nixon on October 23, 1972, despite the Administration's 
unhappiness with the sanctuaries title. 

D. Provisions of the Sanctuary Tttle 

The sanctuaries title that ultimately passed the Congress 
was a hybrid of various legislative concepts that preceded it 
and compromises forged in the committee's executive ses­
sions. Title III did not fully implement the recommendation 
of the President's Science Advisory Committee for a na­
lional marine wilderness preserve system modeled after the 
standards and principles of the Wilderness Act. For exam­
ple, the Act did not formally establish a national sanctuary 
system or designate the first set of sanctuaries, as did the 
Wilderness Act for terrestrial wilderness areas. 

Furthermore, the Act did not define what a marine 
sanctuary is, provide speci fie guidance on how the sys­
tem was to be developed or how big it should be, or spec­
ify the uses that would be allowed or prohibited. Rather, 
Tit le Ill gave the Secretary of Commerce broad cliscre­
tionmy awhority to preserve ocean places on a case-by­
case basis if the Secretary determined sanctuary designa­
tions were "necessary for the purpose of preserving or re­
storing" marine areas for their "conservation, recreational, 
ecological, or esthetic values." The Secretary was direcled 
to make the first designations within two years and periodi­
cally thereafter, and to manage sanctuaries consistent with 
their designated purposes. 

At least some members considered the program experi­
mental. Representative Dingell, one of the bill 's floor man­
agers, said that the program may be extended after its 
three-year authorization period, "depending upon how ef­
fectively it has been carried out.'' 197 The life of the program 
was limited to two fiscal years (FYs) after the FY in which it 
was enacted, meaning the program would require periodic 
reauthorization. 1n In contrast, the Wilderness Act had per­
manent authority. 

I. Problem Addressed 

The problem Title Ill attempted to address was fundamen­
tally lhe same as that identified in the earliest sanctuary 
bills- the need to preserve places in the ocean with special 
values from industrial development. In its report on the bill, 
the committee stated: 

Title Il l deals with an issue which has been of great con­
cern to the [c)ommittec for many years: the need to ere-
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ate a mechanism for protecting certain important areas of retary broad discretionary authority to decide exactly what 
the coastal zone from intntsive activities by man. This kind of preservation was to be afforded each area (see fol-
necd may stem from the desire to protect scenic re- lowing discussion on management). To a large degree, the 
sources. natural resources or living organisms; but it is committee intended the Secretary to resolve existing or po-
not met by any legislation now on the books .... The 
pressures for development of marine resources arc al- tential usc conflicts through required consultations with 
ready great and increasing. It is never easy to resist these federal agencies prior to a sanctuary's designation. "in any 
pressures and yet all recognize that there are times when case where there is no way to reconcile competing uses, it 
we may risk sacrificing long-term values for short-term is expected that the ultimate decision (to designate a sane-
gains. The marine sanctuaries authorized by this bill tuary or not) will be made at a higher level in the [e)xecu-
would provide the means whereby important areas may tive branch."2

0-l 

be set aside for protection and may thus be insulated More significant ly, during House floor debate, commit-
from the various types of"development'' which can de- tee members described the Act as giving dual or balanced 
stroy them. 199 

• emphasts to preservation and multiple use of sanctuaries, in-
Representative Dingell referred to Title lTJ as a "badly 

needed" tool "with which we may begin to repair some of 
the damage that has been done to the oceans in the past and 
can protect important areas from further impairment."2oo In 
short, preservation and restoration was professed to be the 
Act's primary goal. 

2. Purpose and Policy, Goals and Deadlines 

Consistent with the committee's preservation intent, Title 
JJI authorized the Secretary of Commerce, after consulting 
with other federal agencies, to "designate as marine sanctu­
aries those areas ... which he determines necessary for the 
purpose of preserving or restoring such areas for their con­
serl'Otion, recremional, ecological or esthetic values."201 

Sanctuaries could be designated within ocean, coastal, and 
other waters "as far seaward as the outer edge of the Conti­
nental She If ... other coastal waters where the tide ebbs and 
flows," and the Great Lakes and their connecting waters.202 

No specific marine areas were identified for designation 
or inventory, as had occurred for wilderness areas under the 
Wilderness Act, and no size limits were specified. Although 
the Secretary could designate as many or as few sanctuaries 
as he or she saw fi t, Congress clearly expected tile Secretary 
to execute the program wit h dispatch because it directed him 
to make his initial designations within two years and period­
ically therea fter. According to the committee: 

The reasons for designating a marine sanctuary may in­
volve conservation of resources. protection of recre­
ational interests. the preservation or restoration of eco­
logical values. the protection of esthetic values, or a 
combination of any or all of them. It is particularly im­
portant therefore that the designation clearly states the 
purpose of the sanctu:try and that the regulations in im­
plementation be directed to the accomplishment of the 
stated purpose. 20J 

The bill 's preservation purpose was not as strongly reflected 
in the Act's policy and provisions as it could have been. For 
example. unlike earlier sanctuary bills, the Act did not ex­
pressly prohibit oi l drilling, pollution discharges or other 
development uses within sanctuary study areas or desig­
nated sanctuaries. Neither was there any language specify­
ing the particular uses to be allowed in sancTUaries once es­
tablished. Instead of precise guidance, the Act gave the Sec-
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cluding exploitative uses, even though the Act was silent on 
multlj>le use.205 But if sanctuaries were to be multiple use ar­
eas, preservation and restoration could hardly be the Act's 
singular go<l l. Thus, from the start, the Act's preservation 
purpose was muddied by the House's interpretive guidance. 
Because of its long-term importance to the evolution of the 
Act, the preservation versus multiple use debate is dealt 
with extensively here. 

3. Preservation Versus Multiple Use Focus 

In explaining the bi II and opposing the amendments offered 
by Representatives Lent and Aspinall, the House bill's floor 
managers and other committee members made extensive re­
marks about the bill's purpose and management provisions. 
The debate was confusing. Statements were made that were 
incomplete, ambiguous, internally contradictory, contradic­
tory of other statements, and at times at odds with the plain 
meaning of the staTUte and committee report. The overall 
thrust of the argument put forth by the bill 's managers was 
that although Tit le Ill intended to protect special places in 
the ocean to preserve long-term values, the Secretary was to 
pursue this goal with a balanced approach, meaning that 
both preservation and development uses could occur within 
the same sanctuary if the Secretary decided they should. 

Especially important arc the statements made by the bill 's 
floor managers: Representatives Dingell and Lennon on the 
Democratic side and Representative Pelly and Rep. Charles 
Mosher (R-Ohio) for the Republicans. Representative 
Dingell spoke fi rst. Citing the Santa Barbara spill, Dingell 
noted the human pro.Prensity to "sacrifice long-tenn values 
for short-term gain."-06 Representative Dingell called Title 
Ill "an expeditious means of protecting important values .. 
.. In Title Ill we do no more than provide the tools with 
which to preserve important assets for generations yet un-
b "207 R . L h h . f h orn. eprcsentattve ennon, 1 e c amnan o t e 
Oceanography Subcommittee, which helped shape the bill, 
said that Title Ill "provides a scheme whereby areas may be 
preserved or restored in order to insure their ma'<itnum over­
all potential, and would in effect provide for rational deci­
sions on competing uses in the offshore waters."208 

Representative Mosher, the floor manger for the Republi­
cans. addressed the multiple use issue head on. Mosher said 
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