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that the purpose of Title III “js to insure the highest and best
use of this national asset [the oceans].”*”” Mosher assured
his colleagues that he was not against using the sea’s re-
sources, living or mineral, but that “development must be
conducted with an understanding and awareness of its con-
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sequences. He went on to say:

These various uses of the oceans, the water column, and
the seabed can exist in harmony. They are not mutually
exclusive nor [sic] incompatible. Experience with off-
shore platforms in the Gulf of Mexico has proven, for
example, that a net increase in the fish population gener-
ally results.

The report of your committee makes it abundantly
clear that the designation of a marine sanctuary is not in-
tended to rule out multiple use of the sea surface, water
column or seabed. Any proposed activity must, however,
be consistent with the overall purpose of this title. An in-
consistent use, in my opinion, would be one which ne-
gates the fundamental purpose for which a specific sanc-
tuary may be established.

This title . . . is intended to insure that our coastal
ocean waters are utilized to meet our total needs from the
sca. Those needs include recreation, resource exploita-
tion, the advancement ofknowledge of the earth, and the
preservation of unique areas. All are important.

This title is not designed to terminate the use of our
coastal waters to meet any of these needs.*"!

Representative Keith, who had sought to protect Georges
Bank from oil development since 1967, explained that “the
original marine sanctuaries concept [which he had champi-
oned] has been changed from one which would have called
for a complete oil drilling moratorium to one which would
2 e Far . . 212

permit drilling within the purposes of this title.”*'*> Elabo-
rating further on multiple use, Keith argued that preserva-
tion and development uses should be “balanced”:

Certainly we do not intend, here, to punish consumers by
denying them the necessary food and energy of the sea
and seabed. Neither do we intend to be so responsive to
the mineral interests that we adversely affect the essen-
tial protein resources of the sea.

I certainly believe in the dual usage concept for our
coastal ocean waters. But [ also believe such dual usage
must be balanced. Neither usage should be permitted to
destroy the other. In short, we need the oil and gas and
we need the fish. Our bill recognizes this key fact. And
it provides the proper safeguards to preserve that bal-
anced basis.

I must admit that the word, “sanctuaries,” carries a
misleading connotation. Itimplies a restriction and a per-
manency not provided in the title itself,

Title I simply provides for an orderly review of
the activities on our Continental Shelf. Its purpose is
to assure the preservation of our coastal areas and
fisheries, and at the same time assuring such indus-
trial and commercial development as may be necessary
in the national interest . . . .

It provides for multiple usage of the designated areas.
It provides a balanced, even-handed means of prohibit-
ing the resolution of one problem at the expense of the

209. /d. at 30855,
210. Id.
211, Id.
212. Id. at 30858.

NEWS & ANALYSISR
Copyright © 2004 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http:/

34 ELR 10525
www.eli.org, 1-800-433-5120.

other. It guards against “ecology of the sake ofecology.”
It also guards against the cynical philosophy that the
need for oil is so compelling that it justifics the destruc-
tion of the environment.*"

In sum, Keith explained the Act as one providing for multi-
ple uses within sanctuaries, including oil development, but
with “proper safeguards,” referring presumably to the Act’s
provision that requires the Secretary to regulate sanctuary
uses and to certify that uses authorized under other laws are
consistent with the purposes of the title and with individual
sanctuary regulations.”"

In responding to Representative Aspinall’s fears that
Title Il would lock up the oceans from oil and gas devel-
opment, Representative Pelly backed Mosher’s and
Keith’s claims that the Act was not intended to be used to
block oil development.

Let me reemphasize the fact that marine sanctuarics . . .
are not intended to prevent legitimate uses of the sea.
They are intended to protect unique areas of the ocean
bordering our country. How many such marine sanctuar-
ics should be established remains to be determined. It is
likely that most of them will protect sections of our na-
tional seashores. A sanctuary is not meant to be a marine
wilderness where man will not enter. Its dcsi%nalion will
insure very simply a balance between uses.””

Pelly went on to argue that mere designation of a sanctuary
did not prohibit current or prospective oil development,
While oil and gas activities could conceivably be banned
under the provision allowing the Secretary to regulate uses
inconsistent with sanctuary purposes, Pelly did not envision
that this would “frequently be the case.”'¢

Later in the debate, an amendment was offered by Repre-
sentatives Lent and Teague to prohibit new oil and gas ex-
ploration and development activities in areas being studied
for sanctuary status and all energy development in desig-
nated sanctuaries.”” Lent argued that Title 11l was only a
partial solution to coastal degradation because it did not spe-
cifically deal with offshore oil development, the biggest
threat to the coastal areas and values the bill sought to pro-
tect. “If there is any activity that can be judged more totally
incompatible with the concept of marine sanctuaries . . . it
must be the offshore drilling of oil,” argued Lent.”"® In re-
sponse, Pelly said:

Your committee considered this most carefully and re-
Jected the concept [of proscribing oil development]. We
are, as | have indicated, in favor of a balanced and ratio-
nal use of the oceans, not an exclusive use for any one in-
dustry or group.

Offshore oil can be produced safely, and it is needed to
mect our growing energy requirements. It is not a sacred
cow, however, and is subject to the National Environ-
mental Policy Act.

Moratoriums are not the answer. We cannot bury our
heads in the sand.*"’
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Representative Keith explained that although his constitu-
ents were adamantly opposed to further oil and gasactivities
off the Massachusetts coast, he could not support the Lent-
Teague Amendment, which was similar to one he had ad-
vanced in his own bills, because the president would veto
the Actifit restricted oil development.”® Lennon also spoke
against the Lent-Teague Amendment, saying that the Secre-
tary should not be constrained from deciding that oil drilling
is “consistent with sanctuary designation.”' Toward the
end of the debate, Lennon submitted for the record a list of
committee-prepared questions and answers to “clarify cer-
tain points on the bill.”**? These represent perhaps the most
carefully crafted expression of the House MMF(C’s legisla-
tive intent:

(1) Title III was included to extend “protections to
specific areas which need preservation or restoration by
providing a process through which rational choices as to
competing uses of those areas may be made.”

(2) The committee opposed prohibitions on oil and
gas development in study areas because studies could
take a long time and might not result in a designation;
thus restriction on industrial development or oil explora-
tion would be “undesirable.”

(3) Oil development in sanctuaries should not be pro-
hibited by the Act. The Secretary of Commerce should
have the flexibility to certify oil development as consis-
tent with the sanctuary’s purpose:

While in most cases oil exploitation activities would
probably be inconsistent with the purpose of a sanctu-
ary and, therefore, could not be certified under pres-
ent language as consistent, there might be some in-
stances where this would not necessarily be the case
... Therefore, to automatically forbid oil exploration
in any sanctuary no matter whether it really violated
the purposes of the sanctuary, would be inconsistent
with the purposes of the Act and would remove from
the Sg%rctary the desirable flexibility now pro-
vided.™

In sum, during floor debate, members of the House MMFC
infused a sparsely drawn Act with added meaning beyond
its plain meaning. Despite the statute’s clear preservation
and restoration purpose, and the “safeguard” provision en-
abling the Secretary to prohibit uses inconsistent with these
purposes, the Act was explained on the House floor as one
intended to encourage or even actively promote multiple use
of sanctuaries for both preservation and resource exploita-
tion purposes.

4. Designation Process

In contrast to the Wilderness Act, which provides explicit
guidance on the survey, identification, nomination, and des-
ignation by Congress of wilderness areas, the MPRSA dele-
gated most of these details to the executive branch. The
committee report stated that the Secretary may develop
“preliminary information™ on potential sanctuaries “in any
manner he sees fit; however a scheme for processing prelim-
inary information is considered necessary if the process is to
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be responsive to the public interest and need, and the Secre.-
tary is expected to publish such a scheme,”?2

Whereas the Wilderness Act requires wilderness areas to
be designated by Congress, the sanctuaries law gives that
power to the Secretary. There is no discussion in the record
of why Congress delegated the power to designate to the
Secretary. However, creating a program whose implementa-
tion rested heavily with the executive branch put the pro-
gram’s fate in the hands of the power that opposed the pro-
gram, and was thus most likely to go slowly. Another factor
may have been that the House MMFC gave the designation
authority to the executive branch because this followed the
model of how national wildlife refuges were created.””

The Sanctuaries Act required the Secretary to consult
with federal agencies and allow them to comment on pro-
posed designations, and to hold public hearings to solicit the
views of interested parties before making a designation.™®
In the case of sanctuary proposals that encompass state
territorial waters, the Secretary was to consult with state
officials.”” Governors had the power to veto inclusion of
any portion or all of state waters within a sanctuary within
60 days of its designation.””® For sanctuaries that includ-
ed extraterritorial waters (waters outside three miles) the
Secretary of State was directed to enter into negotiations
with foreign governments to conclude protection agree-
ments and “promote the purposes” for which the sanctu-
ary was established.*

The sanctuary designation process would prove to be a
problem once implementation got underway. Congress later
would spend a good deal of time providing further guidance
and clarifying its own role in the process.

5. Management and Protection Standards

The Act gave the Secretary broad regulatory power for the
management and protection of designated sanctuaries:

[T]he Secretary . . . shall issuc necessary and reasonable
regulations to control any activities permitted within the
designated marine sanctuary, and no permit, license, or
other authorization issued pursuant to any other author-
ity shall be valid unless the Secretary shall certify that
the permitted activity is consistent with the purposes of
this title and can be carried out within the regulations
promulgated under this section.’

In other words, under the plain meaning of the statute, the
Secretary had clear authority to establish sanctuaries that
preserved resources for specified preservation and restora-
tion purposes, and regulate or ban uses that were inconsis-
tent with the Act’s purposes.””’

Although the Secretary of Commerce’s powers were
broadly cast and clearly preservationist in intent, the Secre-
tary’s potential to block development uses of the ocean. such
as offshore oil development, helped generate opposition to
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the Act by the Nixon Administration and members of Con-
gress who supported the offshore oil development program.
In the floor debate on multiple use, House MMFC members
frankly acknowledged the provision to certify uses as a
“safeguard,” but simultaneously undermined its future use
by advising executive branch implementers of the law to fo-
cus on creating sanctuaries where preservation and develop-
ment uses were balanced:; hence, no conflicts would theoret-
ically exist and the provision would not need to be applied.
Even so, the floor guidance was insufficient to save the Act
from controversy. The safeguard provision would be one of
the first provisions of the law to be changed.

6. Relation to Other Laws

Title III contained no specific provisions regarding its rela-
tionship to other federal laws. Despite the objection of the
DOI that it had authority under the National Environmental
Policy Actand OCSLA to protect the environmental values
of the ocean that were to be protected under Title III, the
committee clearly believed the sanctuaries title filled a gap
in ocean protection. Noting that the House MMFC had con-
sidered sanctuary bills for several years, Dingell said: “The
Congress has been continually impressed with the fact that
we have had no policy for the protection of these areas in the
offshore lands which have significant ecological, environ-
mental, and biological values.

In terms of the Act’s effects on existing federal programs,
the committee assumed that the required consultation
among federal agencies and states would resolve any con-
flicts and provide coordination:

The consultation process is designed to coordinate the
interests of various Federal departments and agencies,
including the management of fisheries resources. the
protection of national security and transportation inter-
ests, and the recognition of responsibility for the explo-
ration and exploitation of mineral resources. It is ex-
pected that all interests will be considered, and that no
sanctuary will be designated without complete coordina-
tion in this regard.”

In response to charges by the DOI and members of the DOI
Committee that Title TII would interfere with energy pro-
duction under the OSCLA and lock up offshore oil deposits,
Dingell disagreed, saying it “is not the intent of the [House
MMFC] to halt drilling or other mineral exploration.”™**
Several other House members made the same point during
discussion of multiple use.*” Although the DOI and the
Nixon Administration were unable to derail passage of the
Act, the issue of the law’s relationship to the offshore leasing
program would arise over and over again.

E. Conclusion

As enacted, the sanctuaries law only partially achieved the
preservation intent of its original legislative champions.
Representatives Keith, Brown, and others initially envi-
sioned a system of marine wilderness preserves analogous
to that of the National Wilderness Preservation System.,
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Sanctuaries were proposed as a tool for preserving the envi-
ronmental integrity of special marine areas and managing
them for human uses deemed compatible with the natural
environment, such as wildlife conservation and commercial
and sport fishing. Industrial and commercial development
that conflicted with the preservation purposes and desired
uses of sanctuaries would be precluded.

But the analogy was not a perfect one. Whereas the Wil-
derness Actallowed only recreational hunting and fishing in
wilderness areas, sanctuary proponents saw no problem
with allowing commercial fishing in sanctuaries even
though it potentially posed a significant threat to sanctuary
resources and might conflict with other uses. Preservation
of fishery resources was one intended outcome of the Act,
and the potential for conflict was simply never raised.

The Sanctuaries Act that passed in 1972 represented a
significant modification of the original vision. Although
drafted as a preservation and restoration measure, the House
floor debate signaled that sanctuaries were to be multiple
use areas in which all uses could be considered, even indus-
trial ones, as part of the designation process. Furthermore,
rather than establish a national sanctuary system outright
with attendant guidance on how the system was to be built,
Congress instead created a three-year program under
which the Secretary of Commerce had discretion to desig-
nate as few or as many sanctuaries as he or she saw fit. In
short, the Act gave enormous power to the executive
branch to invent a place-based ocean conservation program
underpinned by congressional guidance that was both am-
biguous and sketchy.

What constitutes a marine sanctuary? What specific re-
sources or places does the Act attempt to preserve? How
would they be identified? What exactly does multiple use
mean? Can any uses be excluded from a sanctuary? These
and other questions would arise again and again as the law
evolved over the next 30 years and as interest groups
Jousted with conservationists over virtually every major
sanctuary proposal.

II1. The Rise of Multiple Use 1973-1986
A. Background

Implementation of the National Marine Sanctuaries Act
(NMSA), as Title 11T of the MPRSA came to be known, was
slow to gain momentum. NOAA, the agency in the U.S. De-
partment of Commerce (DOC) to which the program was
delegated, was scarcely two years old and still getting its sea
legs when the Sanctuaries Act was passed. The Nixon Ad-
ministration’s opposition to the Act was still warm, particu-
larly at the DOI. Equally problematic was the lack of clear
and specific guidance from Congress on key points such as
designation priorities and which uses to allow in sanctuar-
ies. The inherent difficulty of getting a new, unwanted pro-
gram off the ground was compounded by a statute that em-
phasized preservation, but whose legislative history
stressed multiple use of sanctuaries. In which direction was
NOAA supposed to lean, and how far?

In its first program regulations, issued in 1974, NOAA
signaled its intent to follow the House’s lead and move
the program in the direction of multiple use sanctuaries.
Initially, designations were few, as little money was
spent to develop the program. Once implementation be-
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gan in earnest under the Carter Administration, controver-
sies erupted over the scope, requirements and impact of the
program as NOAA attempted to designate areas such as
Flower Garden Banks, Channel Islands, Georges Bank, and
Farallon Islands.

Some observers and members of Congress became frus-
trated in general with the workability of the regulations. Oil
and commercial fishing industries in particular developed a
growing antipathy toward the Act because of its potential to
infringe upon their activities. The oil industry sought to
have oil development allowed in sanctuaries as an accept-
able multiple use and the fishing industry did not want sanc-
tuaries to restrict their customary practices. From roughly
1977 to 1986, these industries and their congressional allies
led a counterattack against the program that challenged the
law’s very existence. Barring repeal of the Act, the oil and
fishing industries sought to limit the law’s application by
watering down its preservation purpose. In this they were
largely successful. By 1984, NOAA and Congress had made
aseries of decisions that essentially refocused the Act’s pur-
pose from preserving and protecting places for their distinc-
tive natural values to balancing preservation with other hu-
man uses. In short, multiple use sanctuaries became the de-
fining paradigm of the program.

B. First Regulations—1974

As anew agency cobbled together with units from other de-
partments, NOAA had little experience managing ocean
places for preservation purposes. In late 1973, NOAA
hosted a national workshop to obtain advice on how to im-
plement both the Marine Sanctuaries Program and the
estuarine sanctuaries program, which had been authorized
by the CZMA.** The workshop brought together members
of state and federal agencies, conservation organizations,
and industry/user groups. Participants generally felt that the
marine sanctuary legislation provided less guidance and fo-
cus of purpose than the more narrow and specific estuarine
sanctuary provisions of the CZMA. Among other things, the
workshop explored the need for different kinds of marine
sanctuaries, including a multiple use class; the desirability
of frequent review of each sanctuary to determine if the pur-
poses for which it was designated were still valid; and the
need for regulated activities to be declared prior to designa-
tion so that cooperating states would understand what they
were agreeing to.

Building off of the workshop’s results, regulations for
the Marine Sanctuaries Program were issued in June
1974.37 The regulations established the policy and objec-
tives of the program, the kinds of areas that could be desig-
nated, a designation process, and procedures to enforce
sanctuary regulations.

I. Program Purpose and Multiple Use

The regulations reaffirmed the 1972 Act’s clearly stated
purpose of preserving or restoring certain areas for their

236. MARINE AND ESTUARINE SANCTUARIES, PROCEEDINGS OF THE Na-
TIONAL WORKSHOP ON SANCTUARIES (M.P, Lynch etal. eds., 1974)
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consg?qrvalion, recreational, ecological, or esthetic val
ues.”" The regulations identified five types of sanctuaries:
habitat areas, species areas, research areas, recreational
and esthetic areas, and areas with “unique or nearly one of
a kind geological, oceanographic, or living resource fea-
ture[s].”*** This provision appears to have originated in the
1973 workshop, which had suggested that NOAA create a
range of sanctuary types.*"

NOAA’s regulations did not elaborate on the Act’s resto-
ration purpose. Under what circumstances and how would
degraded marine areas be restored and to what condition?
The failure to address restoration was a curious omission,
given the fact that restoring coastal and ocean areas was a
major theme of congressional discussions of the period, as
well as a specific purpose of the Act. The restoration pur-
pose was never seriously addressed by NOAA before bein g
repealed by Congress in 1984.

Instead of establishing a sanctuary category for multiple
use, as had been discussed in the workshop, the 1974 regula-
tions specified that “multiple use of marine sanctuaries . . .
will be permitted [in all sanctuary types] to the extent the
uses are compatible with the primary purposes of the sanctu-

24

ary.”*4! Multiple use was defined to mean

the contemporaneous utilization of an area or reserve for
a variety of compatible purposes to the primary purpose
so as to provide more than one benefit. The term implies
the long-term, continued uses of such resources in such a
fashion that one will not interfere with, diminish, or pre-

242

vent other permitted uses.**

In responding to public comments about the multiple use
provisions, NOAA explained:

The question of multiple use will need to be examined on
a case-by-case basis. The legislative history of the Title
clearly indicates that multiple use of each area should be
maximized consistent with the primary purpose. Addi-
tionally, the statute clearly indicates, as a safeguard that
“no permit, license, or other authorization issued pursu-
ant to any other authority shall be valid unless the Secre-
tary (Administrator) shall certify that the permitted ac-
tivity is consistent with the purposes of this title and can
be carried out within the regulations promulgated.”™*

There are two points to be drawn. First, while several state-
ments made on the House floor clearly pushed implementa-
tion in the direction of multiple use, nowhere does the record
show that multiple use was to be maximized consistent with
the Acts stated purposes. Rather, the maximization empha-
sis was NOAA's interpretation of how it was supposed to
implement the Act. One of the early managers of the Sanctu-
aries Program, Robert Kifer, summarized his understanding
of Congress’ concept of sanctuaries as follows:

There are arcas of the ocean that should be preserved for
various purposes and once a purpose has been identified
fora given sanctuary, the ensuing regulations should not
reach beyond controlling those activities that will inter-
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fere or destroy the values of the primary purpose. Thus,
multiple compatible use should be encouraged.”

Kifer’s use of “encouraging” rather than “maximizing”
multiple use is a subtle but significant difference of empha-
sis. Encouragement implies support or stimulation of com-
patible uses, whereas maximization connotes that the
agency would permit uses to their fullest extent and assign
them the “highest possible importance.” Even within
NOAA, therefore, there can be seen disagreement about
what the Actintended regarding multiple use. An alternative
interpretation of the House debate record is that while multi-
ple use could be allowed, it was not mandated or required to
be “maximized,” and therefore was not intended to trump or
diminish the Act’s preservation and restoration purposes.

Second, NOAA acknowledged that multiple use was con-
strained by the so-called safeguard provision of the Act
which specified that the Secretary had the power to regulate
any activities in sanctuaries and that a/l uses authorized un-
der other authorities were considered invalid unless the
Secretary took reasoned action to certify them as “consis-
tent” with the purposes of the Act and sanctuary regulations.
This default provision on other uses, when combined with
the Secretary’s broad regulatory authority over sanctuaries,
gave the Secretary complete authority to decide sanctuary
uses. As it turned out, the 1974 regulations represented the
high watermark of the Secretary’s preservation and protec-
tion powers under the Act. Proposals to reduce these powers
began appearing as early as 1978 (see below).

As David Tarnas notes: “The conflicts between the
agency’s multiple-use management approach and the pro-
gram’s goal of preservation” raised “an important contro-
versial issue for the program,” one that remains to this
day.”"® NOAA’s regulations clearly reflected Congress’
own ambiguity about the program, but leaned toward em-
bedding multiple use. The Act’s preservation and restora-
tion purposes were now deemed “primary” by NOAA.
Multiple uses were to be maximized consistent with the pri-
mary purposes, subject only to the Secretary’s power to re-
strict inconsistent uses. In short, multiple use had been sub-
tly upgraded to being a purpose of the program, albeit a sec-
ondary one.

2. Nomination and Designation Process

The 1972 Act directed the DOC to develop guidelines for
designating sanctuaries, but was silent on the number and
location of sanctuaries and other details. One of the few
clues given about the scope of the program was Representa-
tive Pelly’s remark that sanctuaries are “intended to protect
unique areas of the ocean bordering our country,” and that
most sanctuaries would likely “protect sections of our na-
tional seashores.”*" The lack of definitive congressional
guidelines for the program proved to be a significant prob-
lem for NOAA, which struggled to invent a coherent and ef-
ficient designation process that could survive local pressure
from economic interest groups.
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NOAA established a loose system whereby nominations
could be made by any member of the public or government
official.** Only the barest of information On an area was re-
quired and there were no specific standards a nomination
had to meet. A nomination was subject to preliminary re-
view by interested agencies to determine Jeasibility, but
again no criteria were provided. No mention was made of
justifying the need for a designation or showing that it
would achieve stated purposes. If a nomination were
deemed feasible, a more in-depth study would be made.
Among other things, the in-depth study was to include an
analysis of “how the sanctuary will impact on the present
and potential uses, and how these uses will impact on the
primary purpose for which the sanctuary is being consid-
ered.” If the study were favorable, a draft environmental
impactstatement (DEIS) and proposed regulations would
be prepared, a public hearing held, and a consultation un-
dertaken with other federal agencies before designation.
Finally, the Secretary would designate the area with a
clear statement of the sanctuary’s purpose, and issue reg-
ulations and guidelines for its management. A “revision”
of a sanctuary could only be made by the same procedure as
the nomination.

The open-ended nature of the nomination process fueled
early concern by industry that “overly large areas of the
coastal waters” might become marine sanctuaries.>* In re-
sponding to this concern, NOAA stated: “It is not expected
.. that large areas of the oceans and coastal waters will be
designated as marine sanctuaries, and all activity prohib-
ited or drastically reduced. It is expected that sanctuaries
will be only large enough to permit accomplishment of the
purposes specified in the Act.”>® Nevertheless, concern
about the number and size of marine sanctuaries would
soon intensify.

C. Designation of USS Monitor and K ey Largo NMS

With regulations in place, nominations began to trickle in.
Two small sanctuaries were designated by the Ford Admin-
istration in 1975, an area one mile in diameter surrounding
the wreck of the USS Monitor off North Carolina, on Janu-
ary 30, and about 75 square nautical miles of threatened
coral reefs off Key Largo, Florida, on December 18. Neither
of these sites had a major impact on ocean users; hence they
drew no significant opposition.

The Monitor designation prohibited activities likely to
damage the wreck, such as anchoring, salvage, diving, sea-
bed drilling, trawling, or discharging of waste.”” The regu-
lations for the Key Largo sanctuary controlled or prohibited
uses within the following categories: removal or destruction
of natural features and marine life; dredging, filling, exca-
vating, and building activities; discharge of refuse and pol-
luting substances; archaeological and historic substances;
damage to markers and other signs; fishing; scuba diving,
and skin diving; operation of watercraft: photography:; ad-
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vertiﬁsﬁ\ng, or publicity; and explosives and dangerous weap-
ons.” Within the category of fishing, hook and line fishing
and some trap fishing was allowed, while poisons, electric
charges, and similar methods were prohibited. Additionally,
the regulations stated that no more than 20% of the sanctu.
ary would be completely closed to fishing or “set aside as

control areas for research.”
D. President Jimmy Carters Sanctuary Initiative

Although NOAA had begun review of a few additional
sites, the program was largely dormant until President
Carter took office. Congress had authorized appropriations
of $10 million per FY for the program, but the funds were
neither requested by the Secretary of Commerce nor appro-
priated. After seven years of minimal funding from other
NOAA sources, the program finally received a line-item ap-
propriation of $0.5 million in 197925

Shortly after taking office, President Carter significantly
raised the program’s profile. In his 1977 Message to Con-
gress on the Environment, President Carter instructed the
Secretary of Commerce “to identify possible sanctuaries in
areas where development appears imminent, and to begin
collecting the data necessary to designate them.””® He also
directed the Secretary of the Interior to cooperate with the
Secretary of Commerce’s effort in areas where offshore
“leasing appears imminent.”*"’

During President Carter’s tenure, the nation was faced
with an energy shortage and dwindling commercial fish
stocks. Both situations prompted increased congressional
concern for the needs of the oil and fishing industries. The
1973 oil embargo and the 1979 Iran hostage crisis and oil
cutoff resulted in significant fuel shortages, which in turn
led to a national push for self-sufficiency in oil production.
The number of offshore oil and gas leases on the OCS more
than doubled between 1972 and 1978 In 1978, Congress
amended the OCSLA to authorize preparation and imple-
mentation of a five-year plan for oil and gas leasing, putting
the oil industry on a_collision course with the fledgling
Sanctuaries Program.”"

The U.S. commercial fishing industry was in crisis due to
obsolete technology and the overfishing of stocks. For ex-
ample, “by 1975, all the major commercial species of the
Bering Sea region were considered fully exploited or over-
exploited, including the two most abundant species—pol-
lock and yellowfin sole—as well as King crab and shrimp.”*

253. Key Largo Coral Reef Marine Sanctuary Interim Regulations, 41
Fed. Reg. 2378 (Jan. 16, 1976).

254, Id.
255. H.R. REer. No. 96-894, pts. 1 & 2, at 8 (1980) (on H.R. 6616).

256. PRESIDENT CARTER'S MESSAGE T0 CONGRESS, reprinted in 7 ELR
50057, 50063 (May 1977).

257. Id. at 50061,
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58. Michael C. Blumm & Joel G. Blumstein, The Marine Sanctuaries
Program: A Framework for Critical Areas Mana gement in the Sea, 8
ELR 50016, 50016-17 (Mar. 1978) (reprinted in full in Senate Hear-
ing No. 95-65).
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New England catches also were in decline. The Magnuson
Fishery Conservation and Management Act was passed in
1976 to address fish population declines caused in large part
by fishing by foreign fishing fleets in U.S. waters. The goals
of the Magnuson Act included the phaseout of foreign fish-
ing, expansion of U.S. fleet capacity, and improved man-
agement of fish populations under the leadership of newly
created regional fishery management councils composed of
industry and government representatives. Although the
Sanctuaries Act had originally had been advanced by Repre-
sentative Keith and others as a mechanism for protecting
fisheries, fishing interests soon determined that the Act
could be a double-edged sword capable of reducing their
fishing, as well as protecting fishing grounds from harmful
industrial development.

Meanwhile, several marine pollution events continued to
highlight the need to protect ocean and estuarine areas.
These included kepone contamination of Chesapeake Bay,
dolphin die-offs along the New Jersey coast, and sewage
washing up on Long Island beaches. There were also two oil
tanker spills, one in the Gulf of Mexico and one off of
France, which reconfirmed the threat offshore oil operations
and tanker traffic posed to the marine environment.”"’

NOAA reorganized in 1977 and transferred the Sanctu-
aries Program from the Office of Coastal Zone Management
to a newly created Office of Ocean Management, whose
sole purpose was managing the program.”* In the wake of
President Carter’s message, NOAA issued a Plan to Imple-
ment the President s Mandate to Protect Ocean Areas From
the Effects of Development, solicited sanctuary recommen-
dations, and issued draft site selection criteria by which the
nominations would be judged.’® By February 1, 1978, 169
nominations had been received, including those for Monte-
rey Bay, Channel Islands, and Point Reyes-Farallon Islands,***
Forty-five of the nominations were for sites in Alaska, none
of which were smaller than 7,550 square nautical miles in
size. An additional 100 nominations were submitted by var-
ious Regional Fishery Management Councils, but were
withdrawn because two councils opposed the action.*®

E. The 1978 Reauthorization

The gush ofnominations and NOAA’s renewed vigorin pro-
posing candidate sanctuaries brought the program under
scrutiny from the public at large, ocean industries, and Con-
gress. Depending on the area involved, commercial fishing
interests or the oil industry viewed the program as a serious
threat, and began agitating to limit its scope. Both the
House and Senate conducted hearings in 1978 on the pro-
gram’s reauthorization and reported amendments to the
Act, which, though not enacted, set the stage for changes in
NOAA’s regulations in 1979 and congressional amend-
ments in 1980. Among the issues considered during the
1978 hearings were: the role of public apathy in the dor-
mancy of the program, multiple use, the effects of designa-

261. Authorizations for the Marine Protection, Research, and Sanciu-
aries Actof 1972: Hearings Before the Senate Comnn, on Commerce,
Science, and Transportation, 95th Cong. | (statement of Sen.
Hollings) (1978) [hereinafter Senate Hearings 1978].

262, Id. at 17.

263. Id. at 18; Blumm & Blumstein, supra note 258, at 50025,
264. S. Rep. No. 95-886, at 3 (1978).
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tions on extractive industries, who should designate sanctu-
aries, and the consultative role of the Regional Fishery Man-
agement Councils.

1. Public Involvement

Influencing the reauthorization debate was an article by two
attorneys with the Center for Natural Areas summarizing
the history of the program and analyzing its strengths and
weaknesses. The article gained currency on Capitol Hill and
was reprinted in full in the Senate Commerce Committee’s
1978 reauthorization hearing.”* Attorneys Michael Blumm
and Joel Blumstein concluded that one of the reasons for the
program’s dormancy in its first five years was lack of signif-
icant public involvement, which in turn was in part due to a
lack of clear prescribed standards for assessing whether
nominated sites were worthy of designation.”®’ They argued
that the lack of standards meant that the public had been dis-
interested in submitting nominations and distrustful of the
designation process.

Attempts by NOAA to regulate current and future uses of
particular areas naturally generated both concern and inter-
est among affected agencies and user groups. To deal with
concerns that the designation process was flawed because
other agencies and parties were not being consulted on the
final draft of the designation document, from which they
could ascertain its actual effects, the House and Senate
reauthorization bills**® required the Secretary to identify in
the designation document: the geographic. area to be in-
cluded, the characteristics of the area that give it special
value, and the types of activities that would be subject to
regulation.”® These provisions, explained a House commit-
tee report, will

provide for the [p]resident, other [flederal agencies, and
the [g]overnor of an effected [sic) State a specific indica-
tion of the purposes of a marine sanctuary and the nature
of the regulations which will be adopted by the Secre-
tary of Commerce, including all activities which neces-
sarily will be regulated within the marine sanctuary,
prior to the designation.>™

2. Multiple Use

Blumm and Blumstein applauded the June 1974 regula-
tions’ choice of the term “compatible use,” opining that it
“not only serves to carry out the congressional intent, as ex-
pressed in the legislative history of Title I11, it also serves to
mitigate the concerns of development interests and others
for whom the term ‘sanctuary’ connotes the restriction of
all uses.”"!

Contrary to the Blumm and Blumstein conclusion that the
multiple use debate was totally settled, Senator Hollings,
chairman of the Senate Committee on Commerce, Science,
and Transportation, engaged Samuel Bleicher, the director

266. Senate Hearings 1978, supra note 261, at 45-63; Blumm &
Blumstein, supra note 258, at 50016.

267. Senate Hearings 1978, supra note 261. at 47: Blumm & Blumstein,
supra note 258, at 50018.

268. H.R. 10661, 95th Cong. (1978).
269. H.R. REp. No. 95-1145, pt. 2 (1978).
270. Id. at 8.

271. Senate Hearings 1978, supra note 261, at 50-51; Blumm &
Blumstein, supra note 258, at 50021-22.

of NOAA’s Office of Ocean Management, in a strongly
worded debate on the role of multiple use. Bleicher testified
that the goal of the office was:

to help assure that ocean resources are used for the maxi-

mum public benefit with minimum conflict among re-

source uses or environmental damage . . . . Nor are ma-

rine sanctuaries pristine arcas where human uses are se-

verely restricted or excluded. This inference has often

been drawn from the term “sanctuary,” although the law

itself contains no such limitations . . . . Inevitably [there

will be] multipleuse [sic] areas where even hard mining,

and oil and gas development may be allowed in vary-

ing degrees.”"”
Hollings, who had been a member of the congressional con-
ference committee that approved the House version of the
1972 Act, vehemently argued against comprehensive or
multiple use activity in sanctuaries, going so far as to say,
“we used the word *sanctuary’ and we did not intend it to
mean multiple use, or oil and gas development. If we were-
't going to protect the environment and its distinctive na-
ture, there wasn’t any need to have the sanctuaries.”” Nev-
ertheless, no formal clarification of the Act’s purposes or the
role of multiple use management emerged from the Senate,

3. Safeguard Provision

Also considered during the deliberations of 1978 was the
Act’s so-called safeguard provision, which enabled the
Secretary to regulate uses in sanctuaries permitted under
other authorities by treating these uses as invalid until the
Secretary declared them consistent with sanctuary pur-
poses. No congressional guidance was given in 1972 on the
way this power was to be exercised. Did it, for example,
mean that upon designation all uses had to cease until ruled
on by the Secretary?

Both the House and Senate bills reversed the safeguard
provision by providing that “all permits, licenses, and other
authorizations issued pursuant to any other authority shall
be valid unless such [designation] regulations otherwise
provide.”*” While in theory the new language still allowed
the Secretary to invalidate any permits he chose at the time
he designated a sanctuary, the burden of proof had shifted.
The Secretary would have to demonstrate why a permit or
other authorization was invalid and should be disallowed,
rather than which permits were consistent with the sanctu-
ary’s purpose and therefore valid.2”> The possibility was
therefore greater that harmful uses could slip through the
cracks and be allowed because the Secretary was under-
funded, overworked, or had misjudged the impacts of uses.
The precautionary principle, based on taking no action un-
less it is determined the action would cause minimal or no
harm, was therefore reversed.

The Senate Commerce Committee explained its action
as follows:

[O]ne problem with the original [T]itle I is that in des-

ignating a sanctuary the Secretary of Commerce auto-
matically and perhaps inadvertently may assume author-

272. Senate Hearings 1978, supra note 261, at 17.
273, Id at 22

274. H.R. 10661 §4 (emphasis added): S. 2767, 95th Cong. (emphasis
added) (1978).

275. H.R. REr. No. 95-1145, pt 2.
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ity to regulate all activities within a sanctuary: all other
statutes may be superseded within the designated site.
While the committee believes the Secretary should have
the authority necessary to regulate activities withina ma-
rine sanctuary, it also believes the Secretary should have
discretion to select which activities to propose regulating
under title [l and which one [sic] to propose exempting
from this regulation.*’®

This comment seems to highlight a two-fold committee con-
cern: that the Secretary had been given authority over all
uses and would have to make decisions to return that author-
ity to the pertinent agencies; and that the Secretary had been
given power over numerous other authorities. which was
viewed as excessive control over other programs. The pro-
posed reversal of the safeguard provision was heavily influ-
enced by concerns that sanctuaries might adversely affect
commercial fishermen. Sen. Warren Magnuson (D-Wash.)
went so far as to suggest eliminating altogether the Secre-
tary’s power over commercial fishing in sanctuaries.?”’
However, Sen. Ted Stevens (R-Alaska), who also sought to
protect commercial fishing, acknowledged that there are
places where fishermen should be “shut out,” such as ar-
eas of tropical coral where boat anchors could cause dam-
age, and that the Sanctuaries Program should therefore re-
tain some power to regulate fishing.””™ Under the new
Senate proposal, the Secretary could only regulate activities
that he declared he needed to regulate at the time a sanctuary
was designated.

4. Power to Designate

An issue addressed by the Senate, but not the House, was
whether the Secretary of Commerce, as provided in the Act,
or Congress should formally designate marine sanctuaries.
There had been little recorded discussion of why Congress
did not retain the designation power for itself when the Act
was passed in 1972, as it did for national parks and terrestrial
wilderness areas. As the potential scope and impact of the
program became known, some members of Congress be-
came alarmed. Program Director Bleicher testified that he
hoped the Marine Sanctuaries Program would designate 5
sanctuaries during 1978 and a total of 25 to 30 sanctuaries by
1983.%7 Many of these intended sanctuaries were in oil and
gas rich areas, such as the Gulf of Mexico and off California
and Alaska, or encompassed significant fishing grounds.
The Senate-reported bill would have required all designa-
tions larger than 1,000 square nautical miles to be autho-
rized by Congress because large designations involve “ma-
Jjor policy issues with wide-ranging environmental and eco-
nomic implications.”* Senator Stevens was the proponent
for this change, modeling the Senate’s provision after the
Wilderness Act, which requires Congress to designate all
wilderness areas.”™ At a May 1978 hearing that preceded
the reauthorization hearing, Senator Stevens said he was

276. S. Rep. No. 95-886, at 5.

277. Senate Comm. on Commerce, Science, and Transportation, Execu-
tive Session No. 42, 95th Cong, 69 (| 978) [hereinafter Unpublished
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“disturbed about the size” of many of the nominations, in-
cluding the 17,000 square nautical miles on George’s
Bank, 4,530 square nautical miles around the Channel Is-
lands, and 5,588 square nautical miles off San Diego, all of
which paled in comparison to Alaska nominations, which
ranged from 7,550 to over 75,000 square nautical miles.*
Senator Stevens feared that human uses, particularly com-
mercial fishing, would be prohibited in the sanctuaries
even when they were compatible with the purposes for
which a sanctuary was designated.” Sen. Harrison
Schmitt (R-N.M.) noted that such large sanctuaries also
could shut out oil development.”® Senator Magnuson of-
fered another solution to reign in the Secretary which,
though not adopted, ultimately won out in the next Con-
gress.”™ Senator Magnuson suggested that Congress do
“what we have been doing on a lot of the bills, that the Secre-
tary shall report to the Congress [on his intent to designate a
sanctuary], and if either House doesn’t disapprove, within a
60-day period, it becomes effective,”?%

5. Consultation by the Regional Fishery Management
Councils

A final provision of the Senate bill required NOAA to
consult with the Regional Fisheries Management Coun-
cils concerning proposed designations.”” The councils,
almost completely composed of government officials and
fishermen, were charged under the Magnuson Fishery
Management and Conservation Act with conserving and
managing federal fisheries. Stevens raised an amendment
to include consultation with the councils after hearing
that the Act “require[ed] consultation with the Secretaries
of Transportation, the DOI and other agencies,” including
the Secretary of Commerce.”® There was no discussion
of Stevens” proposal, and it was approved by the commit-
tee without objection.

6. Conclusion

The 1978 reauthorization bills failed to be enacted “for rea-
sons beyond the control of either authorizing committee,”*"’
Many of the ideas developed during hearings, however, re-
mained influential. The problems and ideas raised during
the 1978 discussion signaled congressional discontent with
the direction of the program. As the program picked up in-
terest and momentum, Congress began backpedaling from
the preservation purposes they had approved in 1972.
NOAA, sensing that the tide had turned, continued to do
what it could through the regulatory process to deal with the
issues raised in the reauthorization process and implement
changes that tracked Congress’ desires.

282, Id at6l.
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F Flower Garden Banks C ontroversy

While the 1979 regulations were in the public comment
phase, NOAA published proposed regulations and a draft
environmental impact statement for the Flower Garden
Banks marine sanctuary, a 0.6-square-nautical-mile area of
coral reefs about 100 miles off the coasts of Texas and Loui-
siana.””” The NOAA proposal included a moratorium on
new oil and gas development for five years within the sanc-
tuary, an idea that was vigorously argued against by both in-
dustry and the DOL. In response, Rep. John Breaux (D-La.),
a member of the House MMFC, introduced a bill to repeal
the Marine Sanctuaries Program title of the MPRSA, citing
NOAA’s handling of Flower Garden Banks as an example of
why the Act should be repealed.””’ NOAA’s proposed oil
and gas moratorium was seen by Representative Breaux as
“Inconsistent with a well-conceived program for increased
domestic _hydrocarbon development.”” Breaux asserted
that the DOC had failed to look at relevant, authoritative
studies about the effects of oil exploration and development,
and had instead relied on personal communications and un-
published documents in reaching its decision.’”® Breaux’s
opposition to the Flower Garden Banks sanctuary led to the
stagnation of its designation, until it was removed in 1982
from the list of areas under consideration.

Breaux also criticized the program because of what he
saw as: its redundancy with other authorities “such as that
provided by the [OCSLA], the Clean Water Act [(CWA)],
and the Fishery Conservation and Management Act
(FCMA), among many others™: its failure to provide addi-
tional protections to those already available under other
laws; its overly broad language that accomplished no goal
other than duplicative effort and regulation; and the lack
of congressional guidance to lead the program in a clear
direction.””* Although Breaux’s bill to shut down the en-
tire program went nowhere, it signaled his role in coming
years as one of the most vocal and influential opponents
of the program.

G. 1979 Regulations

NOAA finalized its new program regulations in July 1979.
The regulations were a significant departure both from the
1974 regulations and from the language and intent of the
1972 Act, in that they gave those with an economic stake in
use of sanctuaries’ resources significant leverage. As imple-
mented by the 1979 regulations, the Act was no longer
viewed as a preservation statute, but rather as a statute that
balanced preservation and human uses in sanctuaries,
Among other things, the regulations reformulated NOAA’s
approach to uses of sanctuaries; altered the way the Act’s
safeguard provision was applied; revised the site selection
criteria proposed in 1977 to screen nominations: and created

290. Flower Garden Banks Proposed Regulations, 44 Fed. Reg. 22081
(Apr. 13, 1979).
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a list of rccommendcq areas (LRAs) from which to select
candidate sanctuaries.””

I. Program Purposes and Multiple Use

The program purposes set forth in the 1979 regulations were
not all that different from those in the 1974 regulations.
NOAA stated that “protection of natural and biological re-
sources™ was the primary emphasis of the program.>® Al-
though the definition of multiple use was dropped, the con-
cept was very much alive in another guise:

Human activities will be allowed within a designated
sanctuary to the extent that such activities are compati-
ble with the purposes for which the sanctuary was cs-
tablished, based on an evaluation of whether the indi-
vidual or cumulative impacts of such activities may
have a significant adverse effect on the resource value
of the sanctuary.”’

This language was broad and vague enough to support an ar-
ray of interpretations as it was applied, but clear enough that
in order to exclude uses, NOAA would have to prove likely
adverse effects. A big difference between the new compati-
bility standard and the 1974 definition was that the new
standard only restricted uses that may have a “significant
adverse” impact, whereas the 1974 multiple use definition
called for “long-term, continued uses of . . . resources in
such a fashion that one will not interfere with, diminish, or
prevent other permitted uses.””* Whereas the 1974 defini-
tion merely required NOAA to show some level of interfer-
ence with, or diminution of, another use in order to disallow
aproposed use, the 1979 standard required proofofa signif-
icant, adverse impact. Under this narrower defi nition, more
uses could be allowed.

The issues of the Act’s redundancy and the appropriate-
ness of oil and gas development within sanctuaries contin-
ued to simmer. Industry opposition to NOAA’s proposed
blanket bans on oil and gas development at several candi-
date sites (including Channel Islands, Flower Garden
Banks, and Georges Bank) in the late 1970s was so intense
that a 1983 article by a NOAA employee in Coastal Zone
Management Journal suggested that “the controversy pro-
voked by the original proposal [to ban oil and gas in the
ChannelIslands sanctuary] may effectively ward against fu-
ture regulatory proposals which impose a blanket prohibi-
tion on an individual activity.™

Facilitation of multiple use in sanctuaries also was en-
hanced by NOAA’s interpretation of the Act’s provision
concerning what uses the Secretary could regulate. The
1979 regulations adopted the language of the un-enacted
1978 House and Senate bills, which limited the Secretary’s
power of regulation to those activities specifically included
in the terms of the designation document.** While this tech-
nically left intact the Secretary’s ability to regulate or pro-

295. Announcement of Initial List of Recommended Areas, 44 Fed. Reg.
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296. Designation and Management of Marine Sanctuaries, 44 Fed. Reg.
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hibit any or all uses when a sanctuary was designated, it
opened the door to the future erosion of the safeguard by re-
quiring the Secretary to name upfront all activities that he
wished toregulate. A lack of foresight on the part of the Sec-
retary as to what uses might need regulation or prohibition
could lead to damaging delays in protection, because the
1979 regulations specified that the entire time-intensive
designation process needed to be repeated in order to amend
any of the sanctuary’s terms of designation.

NOAA explained that the new language “clearly pro-
vides that compatible activities may take place in a sanc-
tuary [NOAA] does not agree . . . that no human activities
should be allowed. NOAA’s interpretation is supported
by the legislative history of the Act.”” NOAA further
explained that it saw the change as advantageous “in
terms of providing clarity to potential users and, gener-
ally, of reduced bureaucracy, in not [restricting uses] un-
less necessary.”""

2. Site Selection Criteria and the LRAs

Another major change in the 1979 regulations was a new set
of criteria and procedures for the nomination and designa-
tion of sanctuaries. In response to calls for clear standards
and more public notification and input, NOAA created an
LRA to catalog nominated sites that had been selected by
NOAA for potential further study.’” As before, anyone
could nominate an area for sanctuary status. NOAA would
then screen the nomination and include it on the LRA onlyif
it contained one or more of the following:

(1) Important habitat;

(2) A marine ecosystem of exceptional productivity:

(3) An area of exceptional recreational opportu-
nity relating to its distinctive marine characteristics:

(4) Historic or cultural remains of widespread
public interest; or

(5) Distinctive or fragile ecological or geologic
features of exceptional scientific research or educa-
tional value.’™

The listing of a site on the LRA was a prerequisite to further
consideration but not a guarantee it would be designated.
While the factors for selecting valid nominations were
based on resource protection and preservation, the process
of naming areas as “active candidates” was far less singular
in purpose. Active candidates were to be chosen based on a
number of factors, including:

1. The significance of the site’s resources:

2. The extent to which the means are available to
conduct the required Public Workshop(s) within six
months of selection as an Active Candidate;

3. Severity and imminence of existing or poten-
tial threats to the resources including cumulative
effect of various human activities that individually
may be insignificant;

4. The ability of existing regulatory mechanisms
lo protect the values of the site;

301. 44 Fed. Reg. at 44833,
302. Id. at 44838.
303. /d. at 44836.
304. /d. a1 44838.

ENVIRONMENTAL LAW REPORTERR
Copyright © 2004 Environmental Law Institute@®, Washingtan, DC. reprinted with permission from ELR®, htt

6-2004
Jiwww.eli.org, 1-800-433-5120,

5. The significance of the area to research
opportunities;

6. The value of the area in complementing other
areas of significance to public or private programs
with similar objectives, such as the coastal zone
management programs;

7. The esthetic qualities of the area:

8. The type and estimated economic value of the
natural resources and human uses within the area
which may be foregone as a result of marine sanc-
tuary designation, taking into account the eco-
nomic significance to the nation of such resources
and uses and the probable impact on them of regu-
lations designed to achieve the purposes of sanctu-
ary designation; and

9. The economic benefits to be derived from
protecting or enhancing the resources within the
sanctuary. ™

These requirements undercut the program’s preservation
purpose in several ways. Even if a site’s resources were
Judged significant, NOAA could avoid responsibility for
protecting the area by claiming lack of budget (factor 2) or
determining that the area or its resources were able to be pro-
tected by other agencies (factor 4), as they did in 1981 with
Georges Bank (see below) and subsequently with Norfolk
Canyon, Ten Fathom Ledge/Big Rock, and Flower Garden
Banks, among others. The 1979 regulations also threatened
to turn the designation process into a cost-benefit analysis
(factor 8) that explicitly allowed negative economic im-
pacts of a designation potentially to trump the need for pro-
tection. While the Act gave broad discretion to the Secre-
tary to determine whether to designate a sanctuary and how
to do it, the Act itself made no mention of balancing eco-
nomic use with preservation or prohibiting the designation
of areas that would negatively impact economic uses or
benefits. Both the legislative history and the VIMS work-
shop had raised the balancing concept in the context of mul-
tiple use. NOAA’s 1979 regulations were the first to imple-
ment the concept.

H. Controversy Over the Act’s Purpose and Scope

Concerns raised during the 1978 reauthorization debate
about the Sanctuaries Program’s purpose and scope contin-
ued to percolate. The first LRA was published in October
1979. Although NOAA had reduced the number of recom-
mended sites to 69 from the more than 170 nominations, in-
dustry saw the LRA as a threatening blueprint for the Sanc-
tuaries Program, and there was concern that some sites had
been nominated solely to stop potential or planned oil and
gas development.*” Additionally, seven sites were identi-
fied as active candidates: Flower Garden Banks, Channel Is-
lands and Santa Barbara Island, Monterey Bay, Point Reyes/
Farallon Islands, Looe Key, St. Thomas, and Gray’s Reef. "’

The very end of Carter’s presidency saw publication of
proposed rules fora 1,258-square-nautical-mile Channel Is-
lands sanctuary,m Point Reyes/Farallon Islands sanctuary

305. Id. at 44838-39 (emphasis added).
306. Tarnas, supra note 246, at 282,
307. 44 Fed. Reg. 62552 (1979).

308. Channel Islands Proposed Regulations, 44 Fed. Reg. 69970 (Dec. 5,
1979).



6-2004

NEWS & ANALYSISR

34 ELR 10535

Copyright © 2004 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120,

(later renamed the Gulf of the Farallones 2 Looe Key
sanctuary,’'’ and Gray’s Reef sanctuary,’ ' and the pro-
posed designation ofa St. Thomas sanctuary.’'? Fishing was
regulated in Looe Key, where fish traps, spearguns and poi-
sons were banned and regulations were placed on lobster
traps in one area of the sanctuary,’ and in Gray’s Reef,
which required sanctuary Permils in order to trawl, use wire
fish traps, or explosives.’'* The proposed Channel Islands
regulations prohibited exploration or development on new
oiland gas leases, and those for the Farallones prohibited a//
oil and gas activity.’’* NOAAs proposed moratorium on
new oil and gas exploration in the proposed Flower Garden
Banks site also remained unresolved.’'

Between September 1980 and January 1981, when he left
office, President Carter designated four sanctuaries: Chan-
nel Islands NMS (1,258 square nautical miles) on Septem-
ber22, 1980, Gulfof the Farallones NMS (948 square nauti-
calmiles), Gray’s ReefNMS (17 square nautical miles), and
Looe Key NMS (5.32 square nautical miles, which is now
part of the Florida Keys NMS) all on January 16, 1981. In-
dustry uproar led to the new Reagan Administration requir-
ing a regulatory impact analysis before the oil ban provi-
sions of the proposed regulations could become effective.
Finally, in March 1982, the final regulations for both Chan-
nel Islands and Farallon Islands were issued with the oi] and
gas prohibitions intact.’'”

At about the same time, NOAA removed Georges Bank
from active status. Georges Bank had been elevated to ac-
tive candidacy a mere two months prior to it being removed.
The 15,100-square-nautical-mile site had been nominated
by the Conservation Law Foundation and a number of fish-
ing organizations in response to the offering for the sale of
an OCS lease on the bank by the DOI. NOAA worked out a
deal with DOI and EPA that “added a variety of environ-
mental safeguards to protect the [blank.”'® The safeguards,
however, were far less than the protections that NOAA had
been touting as necessary.’'” The stated reason given by
NOAA for removing the site from active status was that ex.
isting management programs were adequately protecting
the site’s resources. Thus, Georges Bank became the first ca-
sualty of the 1979 site selection criteria, particularly the site
selection factor concerning the “ability of the existing regu-

309. Point Reyes-Farallon Islands Proposed Regulations, 45 Fed. Reg.
20907 (Mar. 31, 1980).

310. Looe Key Proposed Regulations, 45 Fed, Reg. 33645 (May 20,
1980).

311. Gray's Reef Proposed Regulations, 45 Fed, Reg. 39507 (June 11,
1980).

312. St. Thomas Sanctuary Proposed Regulations, 46 Fed. Reg. 33530
(June 30, 1981).

313. Looe Key Sanctuary Final Regulations, 46 Fed. Reg. 7946, 7950
(Jan. 26, 1981).

314. Gray’s Reef Sanctuary Final Regulations, 46 Fed. Reg. 7942, 7946
(Jan. 26, 1981).

315. Channel Islands National Marine Sanctuary Final Regulations, 45
Fed. Reg. 65198, 65204 (Oct. 2, 1980); 46 Fed. Reg. at 7940.

316. Flower Garden Banks Marine Sanctuary Proposed Rule, 45 Fed.
Reg. 43205 (June 26, 1980).

317. 47 Fed. Reg. 18588 (Apr. 30, 1982),

318. Reevaluation of Elevating Georges Bank to Active Candidate Sta-
tus, 46 Fed. Reg. 58136 (Nov. 30, 1981).

319. Daniel P. Finn, Interagency Relationships in Marine Resource Con-
Micts: Some Lessons From OCS Oil and Gas Leasing, 4 Harv.
EnvrL. L.J. 359, 370 (1980).

latory framework to protect the resources™ and the provision
requiring consultation with other agencies.” There also is
some evidence that the site was removed from active candi-
dacy because President Reagan had indicated that he would
not approve the designation.*”! Although temporarily side-
tracked, Georges Bank would reemerge as an active candji-
date a few years later.

The battles over Georges Bank, Channel Islands, Flower
Garden Banks, and Farallon Islands demonstrate how con-
troversial the issues of oil and gas development within ma-
rine sanctuaries were, the success of NOAA in influencing
policies of other agencies, and the role of multiple use
within sanctuaries. The battles also show how the new regu-
latory designation procedures could be used to excuse inac-
tion by the agency under certain circumstances. Finally,
these cases demonstrated the varied power of conservation
coalitions. At Channel Islands and Farallon Islands, they de-
feated the oil industry, but could not keep oil development
completely out of Flower Gardens.

1. 1980 Amendments

With the start of the 96th Congress, and as controversies
over sanctuary proposals raged, Congress renewed its at-
tempt to amend the Act. According to Rep. Gerry Studds
(D-Mass.), the “agency has amended its regulations to im-
plement the intended changes [of the failed 1978 bills] as
much as possible under existing law, while the Congress has
notyet completed amending the law to require the new regu-
lations.”*** Studds’ goal was to reconcile the two. The 1978
House bill, as amended by Studds, was the basis fora Senate
bill introduced by Sen. Howard Cannon (D-Nev.) in late
1979 and for Studds’ new bill, introduced in early 1980. A
final version of the two bills was enacted in August 1980.%%

The 1980 Amendments complemented NOAA’s actions
to facilitate multiple uses of sanctuaries and codified several
of NOAA’s 1979 regulations. Among other things, the
amendments altered the designation process to require that
more and earlier information be given about the area under
consideration, including the reason for designation, and the
types of activities subject to regulation; required any
changes to the terms of a designation to go through the
lengthy designation process anew; reversed the safeguard
provision, making all sanctuary uses authorized under other
laws valid unless the Secretary enacted regulations to re-
strict or prohibit them; and gave Cop};ress the power to for-
mally disapprove of designations.™

1. Terms of Designation

The 1980 Amendments required any revision of a sanctu-
ary’s designation terms to follow the same process as a new
designation. While there was no recorded discussion of the
provision by Congress, it seems to address concerns about
informing the public, other agencies, and state governors

320. Id.; Harvey, supra note 259: 46 Fed. Reg. at 58136.
321. Finn, supra note 319, at 378.
322. 126 Cownac. Rec. 10772,

323. S. 1140, 961th Cong. (1979): H.R. 6616, 96th Cong. (1980):
Pub. L. No. 96-332, 94 Stat. 1057 (1980) [hereinafter 1980
NMSA Amendments].

324. 1980 NMSA Amendments, supra note 323,
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about what a sanctuary would mean to them. 2’ Without this
requirement, there was a lack of assurance to a party that
designation negotiations and compromises would not be
disregarded at the last instant by NOAA. The 1980 Amend-
ments, therefore, ensured the continued participation of
those consulted for the original designation proposal and
helped to increase accountability and accurate expectations.
However, by requiring changes to go through the entire pro-
cess rather than a simplified, shortened version, the provi-
sion has been a significant deterrent to changing the terms of
designation. The provision has increased public “buy-in" of
the Sanctuaries Program, but has also created a disincentive
for NOAA to promptly address changes in circumstances or
knowledge, because of the expensive and time-consuming
process required for any changes to a sanctuary’s designa-
tion terms.

2. Multiple Use and the Safeguard Provision

As the authorizing committees had debated but failed to
achieve in 1978, the 1980 Amendments reversed the “safe-
guard provision” over multiple use, giving other agencies a
greater sense of security that their programs would not nec-
essarily be affected by the Secretary of Commerce’s desig-
nation of sanctuaries. The provision now read:

The Secretary, after consultation with other interested
Federal and State agencies, shall issue necessary and
reasonable regulations to implement the terms of the
designation and control the activities described in it, ex-
cept that all permits, licenses, and other authorizations
issued pursuant to any other authority shall be valid un-
less such regulations otherwise provide.’™

The House Report on the bill from which the 1980 Amend-
ments were derived emphasized the appropriateness of mul-
tiple use, as opposed to more restrictive management meth-
ods such as “total management,” and the need to inform peo-
ple in advance of designation about which uses would be
regulated.”” The committee also expressed the intent that
the Secretary, in carrying out the program

avoid duplicative regulatory authority and additional
layers of bureaucracy where existing law and regulations
provide sufficient protection . . . . While current law re-
quires the Secretary to assume authority for total man-
agement of marine sanctuaries, the amendment provides
for more sophisticated techniques, including multi-
ple-use management, dominant-use management, and
partial management.***

Although the committee did not define the various manage-
ment techniques mentioned, it seems to have meant that,
whereas the safeguard provision of the 1972 Act had placed
all authority on the Secretary unless he renounced it (total
management), the revised safeguard provision allowed him
to choose which uses to regulate without having to act to re-
nounce those he wanted to ignore. There were intense inter-
agency fights occurring during this time period, e.g., with
regard to anchoring and oil development in the Flower Gar-
den Banks and oil and gas development in Georges Bank.

325, Id. §2(2).

326. Id. (emphasis added).

327. H.R. Rep. No. 96-894. pts. | and 2, at 12,
328, Id at 12,

The reversal of the safeguard provision seems to have been
viewed as a means of reducing secretarial involvement in
other agencies’ decisionmaking, unless warranted by the
needs of a particular sanctuary. By reducing the Secretary’s
involvement, the committee seemed to view the new provi-
sion as reducing the layers of bureaucratic control over ma-
rine resources.

3. Congressional Power of Disapproval

The debate over whether Congress should designate sanctu-
aries was addressed in 1980 when Congress gave itself the
express power to formally object to a designation, as Sena-
tor Magnuson had suggested in 19782 It Congress dis-
agreed with a designation, it could pass a joint resolution of
disapproval within 60 daxs of the designation’s publication
in the Federal Register*® The resolution, however, was
still subject to the approval of the president.>*' This power
wentunused, and was dropped from the Act in 1992 Appar-
ently, by then, aresolution of disapproval was seen as redun-
dant to Congress’ ability to disapprove or amend sanctuary
designations and management plans through traditional leg-
islative procedures.**

4. Conclusion

Once NOAA got down to implementing the 1972 Act, the
difficulty of protecting ocean places and regulating conflict-
ing uses became apparent. NOAA proposals to prohibit new
oil development in several sanctuaries generated intense
controversies on the East, Gulf, and West Coasts. Fishermen
also quickly came to see the Act as a threat after numerous
large areas were nominated. Instead of defending the Act’s
preservation mandate and clarifying the program’s scope
and objectives, Congress facilitated multiple uses of sanctu-
aries and increased oversight of the program to achieve
greater acceptance by users, the public, the states, and other
agencies. This process of accommodation would continue
until the late 1980s.

J. 1982-1983 Further Program Revisions: The Program
Development Plan (PDP)

The 1979 regulations and the LRA, in combination with the
1980 Amendments, failed to quiet controversy. NOAA
therefore undertook yet another overhaul of the designation
process in an attempt to gain more support for the program.
In January 1982, NOAA completed a PDP for sanctuaries.
“In many ways, the sanctuary program’s PDP and emphasis
on representative sites, for instance, reflected the most pro-
gressive thinking among marine protected area scientists at
the time.” The PDP, according to another observer, repre-
sented “a shift in emphasis from curtailment of activities
within a sanctuary by regulation to promotion of sanctuary
resources via comprehensive management. The concept of
management has been broadened to include research activi-

329. Unpublished Senate Hearings 1978, supra note 277, at 70.

330. This was changed from a concurrent resolution in 1984 1o address
constitutional issues.

331. 1980 NMSA Amendments, supra note 323. §2(3); 1984 NMSA
Amendments, §304(b)(A).

332. H.R. Rep. No. 102-565 (1992) (on H.R. 4310),
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ties, public access, and interpretive programs within sanctu-

b A e L 2
ary boundaries. With small modifications, the process
set up by the PDP is still in use today.

1. Program Goals

The PDP declared four goals which “expand on the
[program’s] mission by establishing specific designa-
tion purposes™:

(1) enhancement of resource protection through
the implementation of a comprehensive, long-term
multiple use management plan tailored to the spe-
cific resources;

(2) promotion and coordination of research:

(3) enhancement of public awareness, under-
standing, and wise use of the marine environment:
and

(4) provision for multiple compatible public and
private uses of special marine areas.>™

While resource protection “is primary and will be the princi-
ple focus in each designated sanctuary,” the other goals
would not all be emphasized at every site, with a sanctuary
perhaps only responding to one or two of the goals.*¥

2. Designation

In a further attempt to tighten the nomination process, the
PDP replaced the LRA with a site evaluation list (SEL).>¢
Under the SEL process, NOAA assigned eight regional re-
source evaluation teams, one to each fishery management
region, “to assist in the identification, evaluation, and rec-
ommendation of suitable sites for inclusion.” After fur-
ther review, the Secretary would determine which sites to
add to the list and publish them in the Federal Register.’™
Active candidates could only be drawn from the published
list.”*’ New sites may be added only at periodic reviews or if
new information comes to light about why a site should be
included on the SEL.**

Each regional team was to recommend three to five sites
per region from those nominated by the public or identified
by the teams “which represent the most significant marine
resource areas in the regicm“"m More specifically, the
teams were:

(1) to identify significant marine and coastal
ecological processes or features which are charac-
teristic of the region;

(2) to delineate discrete sites in which these ma-
Jor systems, processes, or features occur; and

333. Harvey, supra note 259, at 187-88.

334, Orrice oF CoASTAL ZONE MANAGEMENT, NATIONAL MARINE
SANCTUARY PROGRAM: PROGRAM DEVELOPMENT PLAN 13 (1982)
[hereinafter PROGRAM DEVELOPMENT PLAN]: Marine Sanctuary
Program Regulations, 48 Fed. Reg. 24296 (May 31, 1983).

335. ProGRAM DEVELOPMENT PLAN, supra note 334, at 13,
336. Id

337. fd at 21,

338. Id ar 28.

339, Id. at 28-29.

340. /d. at 28.

341, Id.

(3) to describe these areas in terms of rcsoug‘ce
. . 42
and human use value and potential user impacts.*"?

There is no mention of the teams considering either immi-
nent threats to an area or an area’s importance to particular
species or an entire ecosystem. The 1979 regulations had
considered the value of a site’s resources, regardless of how
representative it was to the biogeographical region of
which the site was a part, The PDP, on the other hand, re-
quired areas to be identified based on the inclusion of re-
gional characteristic features and processes. While impor-
tantto ensure coverage of as many regional characteristics
as possible in the program, this meant that sites with re-
sources already represented in other sanctuaries might be
disregarded as duplicative.

Site identification criteria employed by the teams to make
their reccommendations included four categories: (1) natural
resource values; (2) human use values; {BJ‘POtenlia[ activity
impacts; and (4) management concerns.>* In considering
“management concerns” (criterion 4), the teams were re-
quired, “in cases where certain economic values are reduced
or foregone,” to weigh the negative economic impact of des-
ignation “against the long-term benefits to society, ™
While it was consistent with the original preservation intent
ofthe Act to consider the long-term benefits to be conveyed
by a sanctuary designation, the PDP’s emphases on consid-
ering and weighing economic impacts, which were ac-
knowledged to be difficult to quantify and estimate, was a
far cry from the intent of the 1972 Act’s preservation and
restoration purposes. Additionally, “several factors . _ com-
plicate the ability to make a concise determination between
costs and benefits,” including long-term time scales, ablack
and white “either/or” dichotomy that made it difficult to as-
sess the benefits to some uses of restricting others, and the
high potential for incorrect assumptions that led to incorrect
economic conclusions,*

Sites on the SEL must undergo additional scrutiny during
an active candidate stage prior to designation. The priority
in which they are “selected as active candidates and evalu-
ated by NOAA for possible sanctuary designation . . . in-
volves not only the initial site evaluation [results], butalsoa
balancing of relevant policy considerations including: eco-
logical factors; immediacy of need: timing and practicality;
and public comment.”*** The open-ended nature of selec-
tion, combined with a lack of deadlines, made the process
highly susceptible to special interest influence and delay. It
was entirely possible that a recommended site might never
be studied.

As part of its “ecological factors” analysis to choose ac-
tive candidates,

NOAA considers a site’s contribution to the overall sys-
tem of national marine sanctuaries. Consideration of
representation ensures that the system not only includes
sites which adequately represent the diverse coastal, ma-
rine, and Great Lakes ecosystems in the United States,
but also contains the “best” examples among representa-
tive sites. A consideration of diversity ensures that the
system is illustrative of a variety of ecosystem types. . . .

342, Id. a1 24,

343, Md.

344, Id. app. C-8.

345. Harvey, supra note 259, at 188,

346. PROGRAM DEVELOPMENT PLAN, supra note 334, at 30.
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Although areas that duplicate existing sanctuaries may
be given lower priorities than areas not yet represented,
Ray (1975b) notes that “(r)edundancy of sites is impor-
tant in the establishment ofa reserve system and is essen-
tial from the genetic and ecological points of view . . . to
circumvent loss from natural catastrophes or the inad-
vertent activities of man.”

Consideration of a site’s representativeness marked the first
time that this factor was included in the designation process.

The intent of the SEL was to “resolve weaknesses in the
use of the existing LRA,” which received recommendations
that “are accompanied by limited information on the site and
may or may not represent the “best’ candidate for sanctuary
consideration.”** The SEL specified clear site identifica-
tion and evaluation criteria, public participation in the
pre-designation process, and identification of “significant
marine and coastal ecological processes or features which
are characteristic of the region.™

The theory behind the SEL was that it would include the
sites with the most important resources, and those in most
need of protection, and would provide scientific support for
candidate sites. The restrictions on the number of sites that
each team could suggest meant that some sites that perhaps
should have been included had to be left off the list. Addi-
tionally, sites have repeatedly been dropped from the list for
financial rather than ecological reasons. Despite intentions
in 1989 to update the list, no sites have been added to the
SEL since its creation.™

The consultation requirements and the detailed list of fac-
tors to consider were drafted to ensure that positive and neg-
ative impacts of setting an area aside were considered prior
to a designation. Required consideration of the factors also
resulted in an administrative record to clarify what informa-
tion NOAA used or why it disregarded or overrode other in-
formation while making its decision. These amendments
were therefore partly intended to increase the transparency
of designation decisionmaking and to ensure that impacts to
communities or industries would be considered, though not
necessarily directive. It was hoped that such consideration
and delineation of basic qualifications would increase pub-
lic trust in the program by offering better explanations, e.g.,
for why oil and gas development were prohibited in some
sanctuaries and not others. A hostile administration could
also easily use the provisions to hold up designations. This is
in fact what happened to the program.

K. Implementing the SEL

The changes in the designation process created by the PDP
were formalized in new regulations that were made final in
May 1983, two months after the first proposed SEL was
published in the Federal Register and just as Congress was
gearing up for another round of amendments to the
NMSA.*" The regulations formalized the new program
goals and the SEL process, including the economic require-
ments, but dropped reference to weighing impacts of desig-
nation against the long-term benefits. The failure to formal-

347, Id. at 30-31.
348. Id at 19.
349. /d. a1 24,

350. Decision to Consider New Sites for Addition 1o the SEL, 54 Fed.
Reg. 53432 (Dec. 28, 1989).

351. 48 Fed. Reg. at 24296,

ize this weighting provision meant that the emphasis on
cost-benefit analysis was reduced from what it might have
been. This was a minor boost for the preservation purpose of
the Act.

While the old designation process had not been popular,
the new process garnered vehement opposition in Alaska,
particularly from commercial fishermen, when it was
learned the evaluation team was thinking of recommending
10 of the 18 sites that had been nominated for the SEL in
Alaska, far more than the three to five sites other teams had
recommended.””* Further exacerbating tensions was the fact
that in 1980, 104 million acres of federal land had been set
aside for parks, wilderness and other conservation uses un-
der the Alaska National Interest Lands Conservation Act.
The prospect of a perceived “federal takeover” of large ar-
eas of ocean waters, (oo, was enough to make fishermen
fight any nominations.*

The fact that the ocean waters past three miles from shore
already were federally “owned™ was no consolation to fish-
ermen accustomed to enjoying unrestricted access to valu-
able free resources. The fear that national marine sanctuar-
ies would mean the end of commercial fishing in designated
areas had been fed by a mistake on the part of the company
hired by NOAA to conduct the regional review: notice to the
public asking for nominations and other input to assist the
team went out in the middle of fishing season when most
fishermen were far out to sea.®" Alarm also was expressed
by Senator Stevens™ about “the uncanny similarity be-
tween the proposed marine sanctuary sites and the [sites on
the] five-year OCS lease schedule . .. . It’s apparent that the
contract review group felt that only areas with strong oil and
gas p}o{lentiai were worth consideration as marine sanctuar-
1es.” On October 29, 1982, in response to pressure from
members of Congress from Alaska, NOAA decided to ex-
clude all Alaskan sites from the SEL development pro-
cess.”” The effect of that decision has been, in essence, to
exempt Alaska from the Marine Sanctuaries Program on a
semi-permanent basis.

Monterey Bay was removed from consideration as an ac-
tive candidate on December 20, 1983. The area had been
nominated by the state of California in 1977 and had been
the subject of public meetings and agency studies for six

352. Reauthorization and Oversight of Title 1II: Hearings Before the
Subcomm. on Oceanography and Fisheries and Wildlr e Conserva-
tion and the Environment of the House Comm. on Merchant Marine
and Fisheries, 98th Cong., at 23 (1983) [hereinafier House | learings
1983].

353. Id. at 36 (statement of Rep. Young).

354. EuGene H. Buck & GrokrGe H. SienL, CONGRESSIONAL RE-
SEARCH SERVICE, NATIONAL MARINE SANCTUARY PROGRAM: RE-
GIONAL SITE SELECTION 25-26 (1983).

355. What is left out of Senator Stevens’ analysis was that the push for
sites in areas up for federal OCS leasing came from the Alaskan state
government liaison to the resource evaluation team.

Officials of the State of Alaska’s Department of Fish and
Game who served as liaison with NOAA/SPD may not have
forescen what would occur ifthey were intent on determ ining
how the NMSP might be helpful in gaining additional lever-
age for the State over Federal OCS oil and gas development.

Id. a1 28.

356. Id. app. C (correspondence from Senator Stevens to Secretary of
Commerce, Oct. 1, 1982).

357. Id. at28 n.17 (citing an Oct. 29, 1982 letter from Acting As-
sistant Administrator William Matuszeski, to Alaska Gov. Jay
S. Hammond).
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years. NOAA “acknowledge[d] that the Monterey site does
have outstanding marine resources” but removed it from
further consideration for three reasons: (1) “two other
[NMS] in California (Channel Islands and Point Reyes-
Farallon Islands) which protect similar marine resources
and the [p]rogram’s policy established in 1980 to considera
diverse array of similar marine resources”; (2) “the pro-
posed area’s relatively large size and the surveillance and
enforcement burdens this would impose on NOAA”; and (3)
“the wealth of existing marine conservation programs al-
ready in place in the [proposed] sanctuary area.” NOAA
took the position that this rejection of the Monterey site
meant that it would not be reconsidered until all other sites
on the SEL had been considered.**

L. 1983-1984: Renewed Congressional Attacks

Continued controversy over the program’s scope and site
designation terms at places like Flower Garden Banks pro-
vided the backdrop for a further dilution of the Act’s preser-
vation purpose in the 1984 reauthorization process. As a re-
sult of the receptivity of some Congressmen to the fears of
the oil and gas and fishery industries, the opponents of the
program had significantly more power than they had
wielded during previous reauthorizations. This was all the
more true because Representative Breaux, who had previ-
ously introduced bills to abolish the NMSA, had become
chairman in 1979 of the House Subcommittee on Fisheries
and Wildlife Conservation and the Environment. which
shared jurisdiction over sanctuaries with the Oceanogra-
phy Subcommittee.

That the Act was in for more change was foreshadowed
by the introduction in early 1983 by Rep. Don Young
{R-Alaskaﬂ) of a bill to delete Title III of the MPRSA in its
entirety.*® Young stated that the Sanctuaries Program was
“showing signs of turning into a monster,” and focused on
the potential of the NMSA to “disrupt all maritime activities
in the [Exclusive Economic Zone (EEZ)].”*" He also said
that, contrary to the congressional intent of the original bill
for “a small system of marine sanctuaries,” numerous areas
around the country had been proposed, including 18 sites in
Alaska that “would have nearly surrounded Alaska’s coast,”
and that “designation of significant numbers of marine sanc-
tuaries, as proposed in the past, could seriously disrupt the
continued development of the U.S. fishing industry.”®

The arguments raised by Representatives Breaux and
Young could be summarized as: (1) existing laws can pro-
vide sufficient protection for the marine environment, there-
fore the Act is redundant; and (2) the law is so broad and
lacking in clear standards and legislative history that it runs
the risk of becoming a behemoth, withdrawing large parts of
marine territory from oil and gas development or commer-
cial fishing.

358. Removal of Monterey Bay From Active Candidate Status, 48 Fed.
Reg. 56252 (Dce. 20, 1983),

359. 132 Conc. REc. 31136 (1986) (POM-856 from California
Legislature).

360. H.R. 1229, 98th Cong. (1983).
361. 129 Cona. REc. 1496 (1983) (statement of Rep. Young).

362. National Marine Sanctuaries, H.R. Rep. No. 98-187, pt. 1 (dissent-
ing view of Rep. Young).

I. The Charge of Redundancy

Breaux, as chairman of the House Subcommittee on Fish-
eries and Wildlife Conservation and the Environment, had
commissioned the U.S. Government Accounting Office
(GAO) in 1979 to investigate the Act’s redundancy.*®
Ironically, the results of the GAO report were completely
contrary to the arguments that Breaux, Young, and others
had voiced.

The GAO report, issued in March 1981, concluded that
the NMSA

fills “gaps™in [flederal regulatory authority affecting the
protection of marine resources; that is, it can offer bene-
fits not available under other [f]ederal laws [including
the OCSLA, the Antiquities Act, the Magnuson-Stevens
FCMA, the CWA, the ESA, and the Marine Mammal
Protection Act]. These include:

—Protecting shipwrecks, marine artifacts, and un-
derwater historical landmarks beyond the territo-
rial sea . .,

—Protecting coral and coral resources from damage
or disturbance (such as might be caused by recre-
ational vessels anchoring on coral reefs).
—Protecting marine life or habitat not protected un-
der wildlife protection laws but [which], because of
their unique characteristics or locations, may be
deemed worthy of special treatment,

—Protecting ocean waters beyond the territorial sea
from the dumping of common trash and other sub-
stances not regulated under other laws *®

In addition to providing protection not afforded by other
laws, the GAO cited the importance of the NMSA to “com-
prehensive area management” and in providing for “evalua-
tion 011" overall impact from all activities in a particular
area.”*® A similar conclusion had been reached by the U.S.
Court of Appeals for the First Circuit, in a decision involv-

ing the proposed Georges Bank sanctuary:

While under the Marine Sanctuaries Act the land use op-
tions of the Secretary of Commerce are much the same as
those of the Secretary of the Interior under the [OCSLA],
the management objectives are different, It is thus possi-
ble that different environmental hazards would result de-
pending on which program was invoked. Under the latter
Act, the emphasis is upon exploitation of oil, gas, and
other minerals, with, to be sure, all necessary protective
controls. Under the Sanctuaries Act. the prime manage-
ment objectives are conservation, recreation, or ccologi-
cal or esthetic values. Drilling and mining may be al-
lowed, but the primary emphasis remains upon the other
objects. 16 U.S.C. §1432. The marked differences in
priorities could lead to different administrative deci-
sions as to whether Panicular parcels are suitable for oil
and gas operations.”®
The differences between the OCSLA and the Sanctuaries
Act highlighted by the court are applicable between the
NMSA and other laws that tend to focus on a particular re-
source or use:

363. U.S. GAO, MARINE SANCTUARIES PROGRAM OFFERS ENVIRON-
MENTAL PROTECTION AND BENEFITS OTHER Laws Do Noj (1981).

364, Id ar 7.

365. Id.

366. Massachusetts v. Andrus, 594 F.2d 872, 9 ELR 20169 (Ist Cir.
1979).
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Title 111 authorizes the only [flederal program to compre-
hensively manage and protect marine areas as units . . . .
Only under [T]itle I11 may an area of the ocean or other
coastal waters be set aside for preservation and the activ-
ities in the arca be limited to those that are consistent
withand compatible to the basic preservation purpose.*®’

2. Scope of the Program

The second argument for the abolition of the NMSA, that it
risks becoming an unwieldy “monster,” was driven by reac-
tions to the LRA and the SEL, which some saw as blueprints
for prohibiting uses of vast areas of the ocean.’* Represen-
tative Young, in introducing his bill to repeal the Act, re-
ferred to the danger evidenced by

... a private contractor working for [NOAA who)] pro-
posed establishing 18 marine sanctuarics off Alaska that
would have nearly surrounded Alaska’s coast. Although
the Alaska proposal was dropped temporarily, NOAA is
continuing to work on numerous sanctuaries throughout
the rest of the country. Obviously, instead of looking at
discrete areas that might merit some protection, NOAA
is interested in creating a huge new [_f')cdcral enclave,
complete with attendant bureaucracy.”®

That fear has never become a reality. In the over 30 years of
the program, only 13 sanctuaries have been designated, cov-
ering about 0.4% of the U.S. EEZ, and the restrictions on
uses in these sanctuaries are, on the whole, minimal.

M. 1984 Amendments

Regardless of the questionable validity of the arguments to
abolish the program, Representative Breaux’s new position
of power and a Reagan Administration that would later be
described by many, including Reps. Leon Panetta (D-Cal.)
and Dennis Hertel (D-Mich.), as unsupportive of or hostile,
led to more amendments.”” Representative Young’s repeal
effort did not carry the day, but did influence the ultimate re-
sult. The House MMFC had to resolve divergent bills intro-
duced by Representatives Young, Breaux, and Rep. Norman
D’Amours (D-N.H.}.m The Senate bill, which was mod-
eled after the D’ Amours bill, was introduced by Sen. Robert
Packwood (R-Or.) and the bill was ultimately enacted in Oc-
tober 1984,

The 1984 Amendments to the MPRSA significantly re-
wrote the law, changing it from an Act focused on preserva-
tion and restoration into one arguably equally interested in
weighing “resource protection” with human uses.*” The
continued backslide with regard to the Act’s preservation

367. U.S. GAO, supra note 363, at 12,
368. 129 ConG. REc. 1496 (1984).
369. Id.

370. 138 Cong. REC. 20904 (1992) (statements of Reps. Studds, Young,
Rahall, Davis, Jones, Panetta, Hughes, Mink, and Lancaster); The
Current Status and Future Needs of the National Oceanic and Atmo-
spheric Administration’s National Marine Sanctuary Program:
Hearings Before the Subcomm. on Oceanography, Great Lakes, and
the Outer Continental Shelf of the House Comm. on Merchan Ma-
rine and Fisheries, 102d Cong. 2 (Rep. Hertel), 97 (reprinting in full
the Marine Sanctuaries Review Team report) (1991).

371. H.R. 1229; H.R. 1633, 98th Cong. (1983); H.R. 2062, 98th Cong.
(1983).

372, S. 1102, 98th Cong. (1983).
373. 1984 NMSA Amendments, supra note 331,
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purpose was due in part to significant concessions won by
commercial fishermen and the oil and gas industry: NOAA
was limited by the amendments in its ability to regulate
these industries’ activities. Among the most significant
changes, the amendments altered the program’s purpose
from preservation and restoration to five newly stated pur-
poses; abolished the “safeguard provision” over multiple
use by removing the Secretary’s power to prohibit uses pre-
viously authorized under other laws: made the SEL the re-
quired designation process, with four standards that must be
met and nine factors that must be considered prior to desig-
nation; required earlier and more thorough notification to
the public and Congress of impending designations; gave
the Regional Fishery Management Councils the power of
drafting fishery regulations for sanctuaries; and enhanced
enforcement authorities.

In addition, Congress again considered giving itself the
power to designate sanctuaries, but ultimately rejected the
idea. Given the intensity of dislike for the NMSA by some of
Congress’ leaders, the fact that the Act was not further
eroded or terminated can only be credited to the hard work
of many members of Congress and the advocacy of the Cen-
ter for Environmental Education and Defenders of Wild-
life.’™ Passage of the amendments appears to have been fa-
cilitated by language that was ambiguous enough to be con-
sidered a gain both by those who supported the Sanctuaries
Program’s attempt to protect natural marine resources and
by those who were pushing for minimally restricted or out-
rightappeal of industrial, commercial, and recreational uses
of the sanctuaries. Arguably the program’s supporters could
not have done better during these most difficult of years for
the Act, and should be credited with keeping the program
functioning. Nevertheless, the 1984 Amendments weak-
ened several key areas of the NMSA.

I. Program Purposes

The 1984 Amendments mimicked the program’s purposes
and policies as stated in the “goals” section of NOAA’s 1983
regulations. The new purposes and policies were:

(1) to identify areas of the marine environment
of special national significance due to their re-
source or human use values;

(2) to provide authority for comprehensive and
coordinated conservation and management of
these marine areas that will complement existing
regulatory authorities;

(3) to support, promote, and coordinate scien-
tific research on, and monitoring of, the resources
of these marine areas;

(4) to enhance public awareness, understanding,
appreciation, and wise use of the marine environ-
ment; and

(5) to facilitate, to the extent compatible with the
primary objective of resource protection, all public
and private uses of the resources of these marine
areas not prohibited pursuant to other authorities>”

374. Telephone Interview with Michael L. Weber, National Marine Sanc-
tuaries Program History (Mar. 11, 2004) [hereinafter Weber Tele-
phone Interview].

375. 1984 NMSA Amendments. supranote 331, §301(b) (empha-
sis added).
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All but the first of the new purposes were influenced by
NOAA regulations, and the final new purpose was lifted
verbatim from Breaux’s bill.’”

Taken together, the new purposes are very weak: none
specify that the primary purpose of the program is to pre-
serve special marine areas. Preservation is left out entirely,
replaced by the ﬁfth_’purposc‘s “primary objective of re-
source protection.”™’” While the preservation goal was
sidelined, multiple use was raised to the forefront with
the clear mandate to facilitate all public and private compat-
ible uses.

2. Abolishment of the Safeguard Provision Over Multiple
Use

The reauthorization hearings and committee reports gave
extensive treatment to the role of multiple use in the Sanctu-
aries Program. The result was that the 1984 Amendments
abolished the safeguard provision over multiple use.
Whereas the 1980 Amendments had reversed the safeguard,
meaning that all previous authorizations were valid unless
the Secretary chose to regulate or prohibit them, the 1984
Amendments no longer allowed the Secretary to prohibit
previously authorized uses at all.*”® While the Secretary
could regulate such uses even if not mentioned in the desig-
nation terms, he could no longer completely protect a sanc-
tuary from a particular use even if the use was known to be
generally detrimental to achieving the purposes for which a
sanctuary was designated, unless the designation terms gave
him control over the use. The provision provided some as-
surance to oil and gas leaseholders and fishing permit hold-
ers that they would be able to pursue their extractive indus-
tries unmolested.

President Carter’s designation of the Channel Islands
sanctuary, with a prohibition on new oil activity, and the
Gulfof the Farallones sanctuary, which prohibited all oil ac-
tivity, was a loss for the oil and gas industry, which had been
defeated by local alliances of conservation groups and fish-
ing interests.””” When President Reagan took office in Janu-
ary 1982, he appointed a new head of the agency in which
the Sanctuaries Program resided, choosing Peter Tweedt, an
official from the DOI’s offshore oil drilling office in south-
ern California. At one point, Tweedt confessed to conserva-
tionists that his mission was to terminate the Sanctuaries
Program.*’ Industry now felt comfortable making such
statements as the following one it gave in a Senate hearing:

Our association believes it is a splendid idea to preserve
the conservational, recreational, ecological, and aes-
thetic values for which the act was intended. In fact, the
evolution of our society, | think, requires consideration
of these values. At the same time, we believe it is an
equally splendid idea to seek to find new accumulations
of oil and gas . . . as a means of sustaining our economy .

- and further, to guarantee our national security . . . we

376. H.R. 1633.
377. 1984 NMSA Amendments, stpra note 331, §301(b).

378. 1980 NMSA Amendments, supra note 323, §2(2):; 1984 NMSA
Amendments, supra note 331, §304.

379. Telephone Interview with Michael L. Weber, National Marine Sanc-
tuaries Program History (Oct. 1, 2003).
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believe we can operate in the marine environment safely
without damage to environmental values.**’

In view of fierce pressure against the Act, conservation
groups sought to keep the Sanctuaries Program alive and to
maintain to the extent feasible its preservation objective,
Conservationists also had to oppose efforts that would have
completely turned the program into an ocean area multiple
use program, as the testimony of Michael Weber, represent-
ing the Center for Environmental Education, shows:

Regarding the multiple use of sanctuary areas, the oil
and gas industry, for instance, has consistently main-
tained that the program has impeded its ability to explore
and develop petroleum reserves on the outer continental
shelf. Yet what I said to these subcommittecs two years
ago still holds true. Oil drilling prohibitions resulting
from national marine sanctuary designation affect less
than one-tenth of one percent of the outer continental
shelf. The industry has been very successful in having its
concerns addressed in this program. They successfully
halted consideration of sanctuary nominations for the
Georges Bank, Flower Garden Banks, and the Beaufort
Sca. In concert with the DOI, they also succeeded in
suspending the oil drilling prohibitions at the two Cali-
fornia sanctuaries in a legally questionable manner
(CRS) and subjected these prohibitions to a lengthy and
expensive regulatory impact analysis. Therefore, we
submit that there is very little, if any, actual effect upon
the offshore oil and gas industry from the marine sanctu-
aries program.

The fishing community has also expressed concerns
that the designation of a marine sanctuary will preclude
them from important fishing arcas. Currently only the
Looe Key sanctuary regulates commercial fishing to any
extent. ... To our knowledge, this prohibition . . . has not
proved to be burdensome.. . . . Similar concerns were ex-
pressed by California fishermen when the proposal for
two California sanctuaries first surfaced. As they have
gained greater experience with the program, these fish-
ermen have become supporters of the program and have
recognized it as a means of‘providilﬁprmcction of habi-
tat critical to commercial fisheries.”™

In discussing the purpose of the Sanctuaries Program,
House and Senate floor and committee debates fairly con-
sistently stated that the primary goal of sanctuaries is con-
servation and management of resources to be achieved by
controlling the allowed mix of uses, despite little congres-
sional consensus or clear direction regarding what uses
were compatible. Rep. John McKernan (R-Me.) agreed with
Representative Breaux that “[w]e have not created another
wilderness area system in which man’s activities are to be
uniformly excluded. Instead, man’s activities are to be per-
mitted, and in some cases, encouraged in marine sanctuar-
ies to the extent that such activities do not detract from the
integrity of the sanctuary.”* Other members of Congress
argued that the overriding objective is resource protection

381. NOAA Ocean and Coastal Programs: Hearings Before the Senate
Comm. on Commerce, Science, and Transportation, 98th Cong,
42-43 (1983) [hereinafter Senate Hearings 1983].

382. Jd. at 75-77 (prepared statement of Michacl Weber, Marine Habitat
Director, Center for Environmental Education).

383. 130 ConG. Rec. 25427-46 (1984) (statements of Reps. Breaux,
Molinari, Jones, D" Amours, Carper, and Boxer); House Hearings
1983, supra note 352.
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and that management should be conducted through multi-
ple use.”™

Representative Young said that the idea that nothing
in the NMSA guarantees the continuation of commercial
fishing in a sanctuary—a position expressed by the Secre-
tary—would be seriously disruptive to the continued devel-
opment of the U.S. fishing industry if, as proposed in the
past, significant numbers of sanctuaries were designated.*
Rep. Barbara Boxer (D-Cal.) noted that only a miniscule
fraction of the OCS had been designated and that she contin-
ued to support the “historical emphasis on resource protec-
tion by excluding disruptive activities such as oil and gas de-
velopment.”* Senator Packwood opined that the interests
of a particular user group must never come above conserva-
tion of special areas, and that the Secretary must onlgx listen
to, but in no way give assurances to, user groups.™™’

In addition to Young and Stevens, the fishing community,
outraged over the attempted implementation of the SEL in
Alaska, also had a champion in Representative McKernan.
McKernan joined the fight over the program when fisher-
men in his state became angered by NOAA’s consideration
of the Frenchman’s Bay area. “The downeast fishermen be-
lieve that a marine sanctuary means another layer of fisher-
ies management. I am convinced that their beliefs are justi-
fied because of some loose language that is contained within
Title 3.”** It was this “loose language” and the avoidance of
“disrupting on-going programs” with which the 1984
Amendments sought to deal.’

In line with its emphasis on multiple use of sanctuaries,
Congress wanted to make sure that existing leases, permits,
licenses, rights of subsistence use, and rights of access were
respected “in recognition of the variety of uses within ma-
rine areas.”*” As of the 1984 Amendments, the Secretary
had the authority to regulate uses authorized by other au-
thorities prior to the date of a sanctuary’s designation, but
could not prohibit them.”' The impact of the provision was
to grandfather in certain uses even if they conflicted with re-
source protection. Again, the focus of the 1984 Amend-
ments was on facilitating uses rather than preserving natural
resources and ecosystems.

3. Changes to the Designation Process

The 1984 Amendments substantially broadened the Act’s
guidance on the designation process. The SEL designation
process was codified with minor changes in the 1984
Amendments, and is the process followed today. Congress
added four standards that the Secretary must apply to pro-
ceed with the designation process, nine factors to consider,
and explained that the required consultations with “inter-
ested parties” meant that the Regional Fishery Management

384. 130 Cona. REc. at 25441-42 (statement of Rep. Jones); 127 Cona.
REC. 15532 (1981) (statements of Reps. D'Amours and Pritchard on
H.R. 2449),

385. H.R. Rep. No. 98-187, pt. | (dissenting view of Rep. Young).
386. 130 Cong. REC. at 25444-45 (statement of Rep. Boxer).
387. Id. at 28202-07 (statements of Reps. Stevens and Packwood).

388. Housc Hearings 1983, supra note 352, at 4 (statement of
Rep. McKeman).

389. 130 Cona. REC. at 25427-28 (statement of Rep. Young).
390. S. Rep. No. 98-280, at 7 (1983) (on S. 1102).
391. 1984 NMSA Amendments, supra note 331, §304(c).
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Councils must be included.*” The factors and consultations,
like NEPA analyses, only require consideration of'the listed
elements or stated views/concerns of those consulted with,
and do not mandate a particular conclusion.

In order to proceed with a designation, the Secretary was
required to determine that “the designation will fulfill the
purposes and policies” of the Act by finding that

“the arca is of special national significance due to its
resource or human use values™

“existing [s]tate and [flederal authorities are inade-
quate to ensure coordinated and comprehensive conser-
vation and management of the area, including resource
protection, scientific research, and public education™;

“designation of the area as a national marine sanctuary
will facilitate the objectives” in (3); and

“the area is of a size and nature that will permit compre-
hensive and coordinated conservation and management.”™*

The nine factors required by the amendments to be consid-
ered by the Secretary in determining if a site met the above
standards were:

the area’s natural resource and ecological qualities, in-
cluding its contribution to biological productivity, main-
tenance of ecologically or commercially important or
threatened species or species assemblages, and the
biogeographic representation of the site;

the area’s historical, cultural, archaeological, or
paleontological significance;

the present and potential uses of the area that depend
on maintenance of the area’s resources, including com-
mercial and recreational fishing, subsistence uses, other
commercial and recreational activities, and research and
education;

the present and potential activities that may adversely
affect the factors identified in subparagraphs [(1), (2),
and (3)];

the existing state and federal regulatory and manage-
ment authorities applicable to the area and the adequacy
of those authorities to fulfill the purposes and policies of
this title;

the manageability of the area, including such factors
as its size, its ability to be identified as a discrete ecologi-
cal unit with definable boundaries, its accessibility, and
it suitability for monitoring and enforcement activities;

the public benefits to be derived from sanctuary status,
with emphasis on the benefits of long-term protection of
nationally significant resources, vital habitats, and re-
sources which generate tourism;

the negative impacts produced by management re-
strictions on income-generating activities such as living
and nonliving resources development; and

the sociocconomic effects of sanctuary designation. >

As Senator Packwood noted, citing the Senate report on the
bill, “the factors . . . are not themselves standards which
must be met, but are only guidelines for the Secretary’s con-
sideration.””* The factors were intended to be considered in
combination to help in determining whether the standards
are met, and whether the Secretary could therefore make the
determination that the designation would accomplish the
program’s goals. While these standards and factors pro-

392, Id. §303.
393. Id. §303(a).
394, Id. §303(b).

395. 130 ConG. Rec. 28202, 28206 (1984) (statement of Sen.
Packwood).
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vided more guidance than had previously existed on what
types of areas Congress considered appropriate for designa-
tion, their layered structure, additional undefined terms, and
many focuses further entangled the designation process.

4. Resource Assessment Report

As part of the designation process, the Secretary was re-
quired to submit to relevant House and Senate Committees
draft regulations and an environmental impact statement,
including a resource assessment report “documenting pres-
entand potential uses of the area, including commercial and
recreational fishing, research and education, minerals and
energy development, subsistence uses, and other commer-
cial or recreational uses.””® This description of the new re-
porting requirement was the first time that Congress men-
tioned energy activities in the Act. While the description
did not say that present or potential uses were appropriate
in marine sanctuaries, this provision furthered the weigh-
ing of resource protection versus resource extraction by en-
suring that an area’s use for oil and gas were considered
prior to designation.

5. Size of Sanctuaries

The debate on the appropriate size of a sanctuary, which had
waged for years, finally received some direction in the 1984
Amendments. NOAA’s PDP stated and Representatives
Young and Breaux agreed, that the upper size limit should
approximate that of the 1,258-square-nautical-mile Channel
Islands NMS.*” The 1984 Amendments, however, left out
such explicit language and merely required designations to
be “discrete,” and that the Secretary consider the “manage-
ability of the area.””* Representative Young in particular
was concerned about size limits because one site that had
been considered for the SEL was an almost 81 ,000-square-
nautical-mile area in the Bering Straits. The Senate Com-
mittee on Resources “viewed [this] as an unrealistic size for
effective conservation and management.”

Rep. Walter Jones (D-N.C.), chairman of the House
MMFC," tried to bring reality back into the discussion by
emphasizing that “while the broad mandate has led to cer-
tain misunderstandings, it has not led, as some have sug-
gested, to widespread misuse. In the program’s 10-year his-
tory, only six sites have been designated, encompassing 15
million acres, or 0.15% of the entire [OCH] 2" Represen-
tative Jones also reminded his colleagues that “[w]hile an
area may be too large for comprehensive management, it
is also possible that an area may be too small, and there-
fore, insufficient to control activities affecting sanctuary re-
sources.™"" According to Representative Jones, “discrete”
did not refer to size. Instead, Jones argued that the plain
meaning of the word, “constituting a separate entity or indi-
vidually distinct,” was intended. He also stated that the term

396. 1984 NMSA Amendments, supra note 331, §303(b)(3).

397. Program Development Plan, supra note 334, at 35; 48 Fed. Reg.
24301 (May 31, 1983).

398. 1984 NMSA Amendments., supra note 331, §§102, 303(a), (b).
399. 8. Rep. No. 98-280.

400. Walter B. Jones Sr. served as chairman of the House Committee on
Merchant Marine and Fisheries from 1981 until 1992,

401. 130 Cong. REC. at 25427 (statement of Rep. Jones).
402. Id. at 25442,

referred to “ecological considerations and to the stated pref-
crence that the sanctuary constitute an ecological unit with
clearly definable boundaries.”™ The Act itself remained sj-
lent on what was meant by the term.

6. Consultations Prior to Designation

The 1984 Amendments clarified that consultations with
agencies and other “interested parties” must occur priortoa
decision to designate. Additionally, the amendments ex-
panded the consultation requirement to include House and
Senate committees of jurisdiction and appropriate state and
local government entities, Regional Fishery Management
Councils, and other interested persons.*™ The 1984 Amend-
ments further involved the Secretary of the Interior in draft-
ing the resource assessment section of the resource assess-
ment report, garnering input on “any commercial or recre-
ational resource uses in the area under consideration that
are subject to the primary jurisdiction of the [DOI).™% In
reality, these consultations have meant that the designation
process has been held up in negotiations as powerful agen-
cies such as EPA and the DOI try to convince NOAA to do
their bidding.

7. Regional Fishery Management Council Drafting of
Fishery Regulations

In a move to mollify the concerns of the fishing industry
over the impacts of sanctuaries on their freedom to fish
where they pleased, the 1984 Amendments required that the
Regional Fishery Management Councils have the opportu-
nity to prepare draft fishing regulations for the sanctuar-
ies."™ The industry had sought to exempt fishing entirely
from regulation within sanctuaries but were held in check by
i 5 7 Z i 407
conservation groups and their Capitol Hill allies.”” The reg-
ulations “shall be accepted and issued as proposed regula-
tions by the Secretary unless the Secretary finds that the
council’s action fails to fulfill the purposes and policies of
this title and the goals and objectives of the proposed desig-
nation.”"” The councils’ role had been raised in Sen.
Stevens’ concerns about the 1978 Senate bill.'™ The heated
Alaskan emotions resulting from the SEL debacle appar-
ently led to the return of this provision, which had failed to
gain traction during the 1980 Amendments. The fishing in-
dustry was the only user group to receive such preferred
consultative treatment.

8. Enhancement of Enforcement Authority and Capability

The 1984 Amendments expanded the enforcement authori-
ties of the Secretary."'’ The amendments allowed the Secre-
tary to make agreements with other federal departments,
agencies, and instrumentalities to assist in enforcement of
marine sanctuary regulations, on a reimbursable basis. The

403. fd. at 2544142,

404. 1984 NMSA Amendments, supra note 331, §303(b)(2).

405. Id. §303(b)(3).

406. Id. §304(a)(5).
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408. 1984 NMSA Amendments, supra note 331, §304(a)(5).

409. S.2767: Unpublished Senate Hearings 1978, supra note 277, at 71.
410. 1984 NMSA Amendments, supra note 331, §307.
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amendments also established set civil penalties of up to
$50,000 for violating regulations, and allowed vessels used
in the violation to be held in rem, and sold to help pay any
penalty assessed. These provisions replaced the Act’s previ-
ously vague enforcement authorizations, enhanced the ca-
pacity of the Secretary to ensure that law enforcement ves-
sels were enforcing the regulations, and provided a strong fi-
nancial incentive not to violate the regulations.

9. Congressional Designation

The one significant provision of Representative Breaux’s
bill that was not enacted by the 1984 Amendments would
have required Congress, rather than the president, to desig-
nate sites based on the Secretary’s recommendations. ! The
reasons given for congressional designation were that all
terrestrial special areas are designated by Congress, Con-
gress would be better able to ensure public participation by
holding hearings, and the administration had been stepping
away from Congress’ intent by looking at potential sites that
were too numerous and too large.*'? Representatives Boxer
and D’ Amours were the only people to give any recorded re-
sponse to this provision of the bill. They expressed concern
about politicizing the process with greater involvement of
Congress, lengthening the designation process by an addi-
tional few years, and not adding any new power, given that
Congress already had a veto power.""” In any event, the
power of designation remained with NOAA.

10. Conclusion

Program supporters in Congress and the conservation com-
munity were successful in preventing the program’s demise
with the 1984 Amendments, which were the last push by the
program’s critics to abolish it. In summary, the 1984
Amendments focused on expanding the input and consider-
ation of industrial and commercial uses of sanctuaries,
while diminishing the preservation purpose to one of “re-
source protection,” and completely dropping reference to
restoration. The purpose/policy to facilitate all compatible
uses, the abolishment of the safeguard provision by re-
stricting the Secretary’s power to prohibit activities, and
the required study of the socioeconomic impacts that a des-
ignation would cause, all led to a further dilution of the
preservation goal." The focus of the program was now
linked to a cost-benefit analysis focused on human use and
benefit rather than to a precautionary approach of preser-
vation of important areas for their environmental values
and characteristics,

N. Program Results From 1984-1986

In keeping with the Reagan Administration’s desire to scut-
tle the program, NOAA’s designation efforts were slow and
often redundant. The only sanctuary designated during
President Reagan’s eight years was the tiny Fagatele Bay off
American Samoa in 1986." The final regulations for the

411. H.R. 1633 §302(a).

412. House Hearings 1983, supra note 352, at 5-7.

413. Id. at 38-40.

414, 1984 NMSA Amendments, supra note 331, §301(b)(5).

415. Fagatele Bay Designation, 51 Fed. Reg. 15878 (Apr. 29, 1986).

sanctuary prohibited several types of recreational fishing
methods and all commercial fishing.*'¢

While there was action taken to study sites such as Ten
Fathom Ledge/Big Rock, North Carolina, and Norfolk Can-
yon, Virginia, results were minimal. In 1986, Norfolk Can-
yon, which had been studied for designation for years,
joined Flower Garden Banks in the Gulf of Mexico (first
considered for designation in April 1979) and Cordell Bank,
California (declared an active candidate on June 30, 1983)
as an active candidate, where it languished until finally
withdrawn in 1997 due to financial constraints on the pro-
gram.""” Ten Fathom Ledge/Big Rock was studied for active
candidacy in 1985, but in 1986 was put back on the SEL
waiting list due to a lack of staff time and resources to deal
with it.

O. Conclusion

If there had ever been any doubt about congressional intent
on multiple use under the MPRSA, it was laid to rest during
the 15-year period following enactment. Working in tan-
dem, Congress and NOAA changed the direction of the pro-
gram by adding new goals and purposes that muddied the
new primary purpose of protection, without providing clear
requirements on how to assure that protection was actually
achieved. The focus on multiple use, discussed by Congress
prior to passage in 1972 but first included in implementation
by NOAA in the 1974 regulations, enhanced the confusion
over the program’s direction. The Act was significantly
weakened, but kept from total abolishment, in 1984, when
the safeguard over multiple use was all but destroyed by re-
moving the power of the Secretary to terminate existing
rights; by granting the fishery management councils un-
precedented power through the ability to draft fishing regu-
lations for sanctuaries; by the inclusion of a purpose requir-
ing facilitation of compatible publicand private uses; and by
the consideration of economic impacts in the decision about
whether to designate an area.

Additionally, the provision requiring any changes to the
original terms of designation to go through the entire con-
sultation and public input process has acted as a serious de-
terrent to addressing new problems in the sanctuaries. A fier
the 1984 Amendments, the terms of designation were re-
quired to listall uses that might be regulated within the sanc-
tuary. The combination of these two provisions means that
sanctuaries are virtually unable to manage uses that the Sec-
retary had not foreseen would be a problem at the time of
designation. For example, commercial fishing was often ex-
empted from sanctuary regulation. As more information has
become available about the destruction done to seafloor
habitats by fishing methods such as bottom trawling, sanc-
tuaries are unable to protect their resources because they are
unable to regulate fishing. An attempt to change the terms of
designation to allow such regulation would be very time-
and money-consuming, in a program already tight on both.

416. Id.

417. Norfolk Canyon Active Candidacy and Suspension of Ten Fathom
Ledge/Big Rock From Consideration as a Sanctuary, 51 Fed. Reg.
7097 (Feb. 28, 1986); Withdrawal of Norfolk Canyon as an Active
Candidate, 62 Fed. Reg. 45233 (Aug. 26, 1997); 44 Fed. Reg. 22081;
48 Fed. Reg. 30178 (June 30, 1983).

418. 51 Fed. Reg. 7097 (Feb. 28, 1986).
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The result has been a reluctance to change the terms of des-
ignation once they have been finalized.
As noted in the Congressional Research Service report:

The [NMSP] has undergone a complex evolution of both
[c]ongressional intent (evidenced in the original Act and
subsequent reauthorization and amendment) and
[a]dministrative conduct (evidenced in the variety of
statements of goals, purposes, mission, and philosophy
of this program). Confusion between Congress and the
Administration over the operation of the NMSP often is
spawned by this complexity. There even appears to be
some [a]dministrative confusion over what %oals and/or
purposes best serve to guide this program.”

IV. Reemphasis on Preservation, 1987-2000
A. Background

President Reagan’s terms of office, accordin gto David Owen,

may have been the program’s nadir. Beset with the active

opposition from the administration, the existing pro-

grams suffered. Staff positions went unfilled, and critics

charged that management programs at existing sanctuar-

ies languished. Funding levels stabilized at the begin-

ning of the Reagan era but then actually declined during

his sccond term. The levels of funding requested by the

administration were even lower: Congress repeatedly al-

located more money than the administration estimated

was necessary. Most discouragingly for program advo-

cates, NOAA designated no new sites other than

Fagatele Bay, allowed the designation process for others

to stagnate, and even removed Monterey Bay from the

list of proposed sites.*
Meanwhile, a series of marine pollution events continued to
highlight the need for marine protection. These included al-
gal blooms, mass dolphin deaths, medical waste that washed
up on the Atlantic Coast, and the crash of an ore carrier and a
car carrier, which resulted in a spill of copper ore and bunker
fuel oil adjacent to the Channel Islands NMS.

Of the 29 sites placed on the SEL in 1983, the only site
that had been designated by 1988 was the tiny Fagatele
Bay, a record which Congress called “unacceptable.™’
Congressional frustration over the lack of designations led
to a new phase of the program, one in which Congress
played an active role in deciding which sites would be
designated and under what conditions. Congress even re-
sorted to bypassing the process it had created in order to
designate four sanctuaries between 1990 and 1992. Con-
gress amended the Actin 1988, 1992, 1996, and 2000 with
the ostensible objective of strengthening the Act’s preser-
vation mission. However, in so doing, it failed to revise the
law’s multiple use objectives; thus the impact of the
changes has been minimal. Furthermore, with the 2000
Amendments, Congress authorized a temporary morato-
rium on designation of new sanctuaries until existing ones
are better managed and studied, throwing a blanket of un-
certainty over the program.

419. Buck & SIEHL, supra note 354, at 34.
420. Owen, supra note 6, at 728 (footnotes omitted).
421. H.R. Rep. No. 100-739, at 13, 14 (1988) (on H.R. 4208).

B. The 1988 Amendments

The 1988 reauthorization process clearly reflected the frus-
tration of Congress with the inaction of the Reagan Admin-
istration. While the 1988 Amendments did not goso farasto
remove any of the troublesome provisions of earlier amend-
ments, they reflected Congress’ renascent interest in the
preservation mission of the program and gave it a needed
jump start.”** In addition to a number of changes to the man-
agement and enforcement provisions of the Act, the 1988
Amendments required the Administration to designate four
sites, and issue prospectuses and studies on six more accord-
ing to a set timetable.**

A number of bills dealing with various aspects of the Ma-
rine Sanctuaries Program were introduced in 1986 and 1987
in both House and Senate. In September 1986 and again in
January 1987, Representative Panetta introduced bills to
designate Monterey Bay as an NMS.*** In his introductory
Statement in 1986, Panetta said that the “decision [in 1983]
to remove the bay from the list of active candidate sites was
at best arbitrary, and at worst misguided. The reasons given
by NOAA at the time bore little relationship to the facts in-
volved.” Panetta listed and rebutted each argument that
NOAA had advanced in 1983 as to why Monterey Bay was
not suitable for designation: “It should be noted that no-
where in the Marine Sanctuaries Act is it contemplated that
geographical distribution would be decisive in determining
protection or that a coastline as extensive and varies as Cali-
fornia’s would be limited to the number of potential sanctu-
aries.” " Panetta also argued that the two existing sanctuar-
ies in California did not protect similar resources, as NOAA
had claimed; that the exact size would not be determined un-
til designation but would “certainly be smaller than the
Channel Islands [s]anctuary™; and that the resources of
Monterey Bay faced increasing threats from coastal pollu-
tion.”’ Panetta’s bill marked the first time in years that Con-
gress expressed an interest in using its powers to designate
areas on its own, bypassing the designation process it had
fought so hard to perfect.

In addition to Panetta’s bills, there was a concerted effort
by the California state legislature and congressional repre-
sentatives to restrict oil and gas development off the north-
ern California coast. Concerns about oil development off of
California and Massachusetts had helped stimulate the pas-
sage of the original Act, yet protections from oil develop-
ment had only been achieved in the Channel Islands and
Gulf of the Farallones sanctuaries; Georges Bank was still
entirely unprotected. In 1985, Senator Cranston introduced
legislation to impose an oil and gas leasing moratorium

: . 428
along parts of the California and Massachusetts coast,*

In September 1986, the California Legislature laid before
the Senate a petition that the northern California coast be
“set aside as a marine sanctuary, where extraction of fossil
fuels, minerals, and other nonrenewable materials, and the

422. Pub. L. No. 100-627, 102 Stat. 3213 (1988) [hereinafter 1988
NMSA Amendments).

423, Id.

424. H.R. 5489, 99th Cong. (1986); H.R. 734. 100th Cong. (1987).

425. 132 Cona. REc. 22356-57 (1986).

426. fd.

427. Id.; HR. 5489 §2(2).

428. 5.734,99th Cong. (1985): 131 Cone. Rec. 6178-79 (1985) (state-
ment of Sen. Cranston),
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dumping or burning of toxic wastes, are forbidden and the
protection of the marine environment and the needs of the
commercial and sports fisheries are assured forever. ™2’
Rep. Robert Lagomarsino (R-Cal.) followed up on this pro-
posal in early 1987 by introducing a bill, to “disallow the
Secretary of the Interior from issuing oil and gas leases with
respect to a geographical area located in the Pacific Ocean
off the coastline of the State of California,” and in late 1987
with the Santa Barbara Channel Protection Act.*® The
Santa Barbara Channel Protection Act would have estab-
lished an “environmental protection zone” in which the Sec-
retary of Transportation would establish standards for all
vessels, including oil tankers, passing through the area. The
bill would also have amended the NMSA to incorporate lan-
guage similar to that proposed by Representative Studds in a
1987 bill “to authorize the Secretary of Commerce to re-
cover damages for the injury to or destruction of national
marine sanctuary resources” and earmark the recovered
damages for sanctuary protection programs.”™' The impetus
for the damages provision had been the 1984 groundings of
the Wellwood in the Key Largo NMS and the Puerto Rican
very near the Gulf of the Farallones NMS."* In both cases,
legal settlements of $22 million and $1.7 million respec-
tively were unavailable to reimburse the Sanctuaries Pro-
gram for its extensive restoration or response costs, because
the monies were required to go into the general U.S. Trea-
sury coffers. "

Legislation sponsored by Rep. Mike Lowry (D-Wash.)
and Senator Hollings formed the basis for the program’s
reauthorization in 1988."* The resulting amendments set a
time-deadline for NOAA review of candidate sites, created
a permit program to regulate special uses ofsanctuaries, and
mandated designation of four sites and prospectuses or stud-
ies of six more areas."

Members of the House and Senate voiced extreme
criticism of the Reagan Administration’s management
of the program.

Testimony . . . has demonstrated that program imple-
mentation has been unacceptably slow. . . .only one new
site covering 163 acres has been designated. Other sites
are languishing within NOAA, with no clear indication
when critical decisions will be made. . . . A glance at
NOAA’s [SEL] provides further evidence of program-
matic atrophy. Of the 29 sites placed on the SEL in 1983,
NOAA has not completed consideration of a single
site. ... The [cJommittee considers the Administration’s
record of considering and designating new sites over the
past four years unacceptable. . . . there has been an evi-
dent lack of administrative will.*

My friend from Washington [Representative Lowry]
deserves high praise for recognizing the need to override
the intransigence of the NOAA officials who have for

429. See supra note 359,

430. H.R. 3772, 100th Cong. (1987).
431. Id.

432. H.R. REr. No. 100-739.

433, Id.

434. H.R. 4208, 100th Cong. (1988); H.R. 4210, 100th Cong. (1988); S.
2767, 100th Cong. (1988).

435. 1988 NMSA Amendments, supra note 422.

436. H.R. Rep. No. 100-739, at 13-14 (the committee neglected to note
that Fagatele Bay had been one of the 29 sites on the SEL and was
designated as a sanctuary by NOAA on April 29, 1986, see 51 Fed.
Reg. 15878 (1986)).

ENVIRONMENTAL LAW REPORTERR
Copyright © 2004 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, htt

6-2004

Jdiwww.eli.org, 1-800-433-5120.

too long sough to tear down and destroy the program
they were charged with nurturing.*’

I believe this legislation is necessary to provide a re-
newed sense of direction to our National Marine Sanctu-
aries Program, particularly with respect to the long-term
goal of establishing consistent authority in the conserva-
tion and protection of our nationally significant marine
resources. ™

1. Thirty-Month Deadline

Inanattempt to speed up the seemingly interminable studies
of candidate sites, Congress required the Secretary either to
issue a notice of designation for a proposed site within 30
months of publishing the notice declaring the site an active
candidate, or to publish a notice in the Federal Register ex-
plaining why no designation notice has been issued. "> This
requirement to act was spurred by the plight of sites such as
Cordell bank, Monterey Bay, Georges Bank, and the many
others that had been floating in and out of active candidacy
for years, often with no notice given as to why they were
not designated.

2. Special Use Permits

While multiple use compatible with resource protection had
been declared as a purpose of the Act in 1984, “nonetheless,
questions of when, to what extent, and under what condj-
tions, public and private uses of sanctuary resources are ap-
propriate have presented a continually difficult issue for
sanctuary managers.”""" The 1988 Amendments established
a system of special use permits to regulate access to and use
of sanctuary resources. The need for these permits was
raised by the increased interest in commercial use of sanctu-
aries, e.g., recreational diving, whale watching, boat tours,
and the failure of NOAA to issue final regulations imple-
menting the 1984 Amendments. Existing regulations only
authorized permits for research, education, and salvage ac-
tivities and left the agency with no clear means of control-
ling new concessions and other uses not contemplated at the
time of designation.™

3. Mandated Designations

Perhaps the most significant provisions of the 1988 Amend-
ments, in terms of the precedent they set, were provisions re-
quiring the Secretary to issue notices of designation, submit
prospectuses, and conduct studies of particular sites. The
amendments required designation by set dates for Cordell
Bank, the Flower Garden Banks Monterey Bay, and the
western Washington Outer Coast.*** The Secretary also was
required to submit a prospectus to Congress on Stellwagen
Bank and the northern Puget Sound, and to conduct studies
on the appropriateness for designation of the American
Shoal, Sombrero Key, and Alligator Reef within the Florida
Keys, and with regard to Santa Monica Bay, California.**

437. 134 Cone. Rec. 18857 (1988) (statement of Rep. Studds).
438. Id. at 22872-75 (statement of Rep. Hollings).

439. 1988 NMSA Amendments, supra note 422, §§201-202.
440. H.R. Rep. No. 100-739, at 16-17.

441, Id.

442. 1988 NMSA Amendments, supra note 422, §205.

443, Jd. §206.



