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1. Statement of Jurisdlietion and Venue

This case is brought pursuant to the Administrative Procedures Act, 3
U.C.S. §701 ef seq., (heteinafter, "APA"), which provides for the review of final
agoncy actions by the United States District Court, The acts from which this appeal
arise occurred In the waters of the Channei Islands Natjonal Marine Sanctuary
(hereinefter, "CINMS"), which is located in Santa Barbara and Ventura Counties,
within the jurisdietion of the U1.S., District Court for the Central District of
California,

I}, Statement of Facts

The CINMS was designated on September 22, 1980. On October 2, 1987,
the Vision, a scuba diving charter vessel owned and operated by Truth Aquatics, Inc.
of Santa Batbara, bsought a boat load of recreational scuba divess, including the
Defeadants, to the CINMS, after learning that their previously-scheduled chanef-to-
the so-called Honda shipwrecks near Vandesberg Alr Force Bage had been, under
guspicious clrcumstances, cancelled at ghe last minute, Unbeknownst to the other
divers on the Vision, two undercover National Park Servics Rangers, Yveite Menard
and Mark Senning, were on board the dive boat, hoping to catch the divers violating
the CINMS regulations. It Is impostant to bear in mind that these divers--for at loast
twenty years prior to the designation of the watets around the Channel Islands as the
CINMS--had been openly and freely salveging artifacts from the shipwrecks they had
discovered there.

The Vision anchored over two shipwrecks within the CINMS, the Winfleld
Scort, which is Iocaicd in the waters of Ventura County and the Goldenhorn, in Santa

Batbara County waters, Several of the divers were allegedly observed while
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underwater “altering the soabed” or removing historical and cultural resources, in
violation of tha CINMS regulations. An example of one such identification is

deseribed.

Plaintiff Clifton Craft teatifiad that because he would not be collecting
étdfacts, he had left his wreck diving tools in his truck at the marina parking lot. This
fact was corroborated by the arrest report of the undercover Rangers, who found no
tools or artifacts in Craft's passession when his property was inventoried as he left
the boat, MWM Volume [V, Exb. 195, slip op. at 22;
Jee alsa Vol L, Exh. 19, The only evidence against Craft was through the rcsﬁmbny
of Ranger Menard, who described observing & bearded, balding man of a large build
striking rocks on the bottom with & hammer. This ideatificatiog--as were all of the
"eyewitness” eccounts--was made of a diver' who was wéa.n‘ng a {ull wetrauits, g
neoprens hood and a face masks, viewed underwater through turbid waters. She
later stated that she noticed a single tattoo on Craft's right arm when he was on the

boat,

Craft even donned his diving gear during the administrative hearing 10
demopstrate the diffculty of positively identifying an individual so outfitted
(notwiihmnding the fact that the hearing room was not underwarer!). Vol, I Exh. 46;

Tr, at 440-2, Craft removed the wetsuit Jacket 10 reveal an upper body v;ith mose than —_—

a dozen tattoos. Although three of the divers onboard the Viston were, like Craft,
large, bearded and balding--and one, as the Raager reported, had a single tauoo on
bis right arme-ihe lack of comoboreiag evidence against Craft and the problematic
nature of an underwater ideatification of a fully-equipped diver, Transcripe at PP
3623-24; Craft wag nevertheless charged with, and found guilty of “altering the
geabed”.
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In gpite of these problems, each and every underwater identification
alleged by the Rangers were accepted as accurate by Department of Commerce

. Adrainistrative Law Judge Hugh J. l:mlmf because

-

These Respondents [Plaintiffs herein] by their conduct individuaily and as a group
have demonstrated that they deserve no consideration as credible persans....In the

investigation they lied, In this proceeding they continued to prevaricate. No
uttetance from their mouths, individually or collectively; deserves consideration as
to credibility.., supra., slp op. at pp. 4-5.
When the Vision returned to the dock, it was met by enforcement officers
from the National Marine Fisheries Service, the Natlonal Park Service and the Saptz
Barbara County Sheriff's Offics. Twenty of the divers wers interviewed; many

subsequently were charged with violations of State criminal laws in both Santa

Barbara and Ventura Counties. While the criminal progecutions were pending,
NOAA charged the twenty divers with the violations of CINMS regulations, for
which civil penalties were sought, In light of ALJ's Dolan's opinion of the
Respondents below, it should not surprise this Court to learn thar the Plaintiffs herein
were found guilty of each and every charge lodged against them by NOAA.

The National Marine Sancruary Program

Since the enactment of the MPRSA in 1970, there has 'been tension and
litigation between the diviag public and NOAA, which adrministers the National
Marine Sagcruary progrem. From 1984 unti] 1990, adversarial ltigation between
uaderwater photographer Gery Gentile decompression diver and the agegcy
toncerned whether the shipwreck of the famous Givil Was ironciad, U.S.8. Mani:or-.
~designated as this nation's first National Marine Sanctuary in 1975--would be

accessibls to the Amesican citizans who owned it Gentile merely sought a permiy in
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order to photograph the shipwreck, while NOAA sought 10 prectude public access to
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the Monitor, ostensibly because of its concern for the safety of diving on scuba to

depths of 235 feet.

The agency was rebuffed by its own Administrative Law Judge who
strangly recommended that the diving permit be issued, finding tbat NOAA had
stonewalled the permit applicant for years and covered up the fact that it had

previously issued a permit to Jacques Cousteau (o do exactly what a U.S. citizen

sought to do. In the Matter of Garv Gentile . O.R.W. ___ (Nov, 20, 1989),

Since the designation of the Monitor, therc bas been 2 prolifaration of
National Marine Sancruaries across the country, the most recent of which, the Florida
Keys NMS, encompasses thousands of square miles of submerged lands
surrounding a chain of islands stretching for 120 miles from the southern tip of
Florida and including the most heavily-dived watets in the United States. Florida
Keys Natlonal Marine Sancruary and Protection Act, Pub. L. No. 101-605, 104 Stat.
3085 (1990). The United States has brought suit against prominent treasuse hunter
Mel Fishes, th-holds federal admiralty erresis of the widsly-scattered 1622 Spanigh
gelleons shipwrecks Arocha and Sania Margarita, now located within the Sanctuary,

Ygited Stares v, Fisher __ F.Supp, .___ No. 9110027 (S.D. Fla. 1992), The

* litigation over the Florida Keys NMS raises the question of whether treasure salvors )

who had for decadea searched for and recovered valuable shipwrecks under tha
protecdon of the federal admiralty courts can continue to pursue thedr vocation in lght

of the sudden fedsral "owngrship" of the Sanctuary's cultural resources.

Thus, the questions implicated in the instant litigation, far from merely
being the appeals of disgarisfied Hrigants, in fact raise significant questions of natonal
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3
4%
8 I11. Statement of the Standard of Review
<
7 This case, ;rising under the Administrative Procedures Act, supra., is before
8 this Court on the Plaintiffs' Motion for Summery Judgment pursuant to FRCP 46,
) The facts of the casé were established iz 4 1988 administrative law hearing of several
10 weeks' duration; the issues before this Court are purely legal in nature.
i1
i2 When reviewing final agency action under the APA, the scope of review {5
13 ordinarily an arbitrary and capricious/sbuse of diseretion standard. § U.5.C, §706
14 (2)(A) authorizes a reviewing court to set aside agency findings which are not in
18 aecordance with law, or unsupposted by subszandal evideace. Qgp_si.&amm’;m
) 181 Hosnizal v. Mathews 609 F. 2d 949 (9th Cir. 1979). While the agency is given
17 defezencs in the interpretation of it own regulations, 1he reviewing coust has a duty to
18 see to it that the agency's actions are consonant with the Congressional iatent in
19 euacting the underlying legislation. 2d, at 956; Barlow v, Collins 397 U.S. 159, 90
20 h §.Ct. 832, 25 L.Ed. 192 (1970).
21
. 22 It {8 submitted thar, like the tenant farmers in Barlow, supra, the Plaintiffs..
23 pre-existing users of the waters of the CINMS--wers a class o specifically be
2% protected from the unilateral recission of their right of use by virtue of the
a6 designarion of the sanctuary. 16 U.5.C. §1434 ©).
26
27 In teviewing the civil eonviézions below, this Court must bear in mind that
28 the ALJ has Hmited jurisdiction to interpret the CINMS regulations. As ALJ Dolan
=]
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put it, "[T]hds Tribunal takes the law g it i3 written. It is not empowered to rewrite
ot misconsttue the statwtes or reguiations.” 24, It is submitted that in effect, the ALJ
below did precisely this by broadly interpreting vague regulations to encompass the
divers' acivities; by asaessing the maximum civil penalties permitted for acrions
which caused, at best, only negligible injury to shipwrack sitss that had previonsly
been heav'ily salvaged and which remained in marine peril due to the unrelenting
action of the elements; and in endorsing the federal goveroment's overzealous effort
to make an example of divers who wers exemﬁing' what had beea, for decades pricr
to the creation of the CINMS, their unfettered right to search for and racover amfacts

from shipwrecks,

It 18 the province of this Court 1o determine the validity of the ALJ's
application of CINMS regulations to such pre-existing legal use of the sanceuary's
Waters; 1o pass judgement on the vagueness and overbreadth of the "altering the
seabed" ragulanon and to decide if the imposition of the maximum civil penalties
permztted under the Marine Protection, Research and Sanctaaries Act, 16 U.S.C,
§1401 er seq., ("MPRSA") 1 justified by the actions for which the Plaintisfs herein
were fouzd guilty,
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" 1V. ‘As Applled to the Plaintif#s' Activities,
the CINMS Regulation Proscribing "Altering the Seabed”

is Unconstitutionally Vague and Overbroad
Plaintiffs Craft, Ferguson ang Wilson were convicted of violating 15 CFR
§935.7 (a)2)(ii1), which proscribeé the "altering” of the seabed. The actions of the
Plaintiffs which gave rige to their convictions conatituted the hand fanning of the
bottom sediments and/or the striking of rocks with a hand held geologist's hammer.
For ingtance, in the case of Plaintiff Crafl, this--the only charge against him--wag for
having dug "a treach one to thres inches deep”’, Tr. at 354, The Rangers could not
relocate the “trench” on & retum dive 10 the Winfleld Scots several days lnter, Tr, 2z |

The administrative history of the CINMS demonstrates quite ‘clearly that the
regulation at issue was intended 1o govern the alteration of the seabed tiyough the
{mpact of major industrial and/or commercial uses of the CINMS: it wag nevef-mca.nt
to proscribe or regulace the de minimus "gltering” of the seabed caused by the maﬁual
acts of {ndividuals, When §935,7 (8)(2)(11) 1s applied 80 as to proscribs the acts of
Plaindffs Craft, Ferguson and Wilson, the regulation is clearly, and impermissibly,
vague and gverbroad.

A simple reading of the regulation demoastrates that its focus is

¥pon proscribing industrial and/or commercial uses or impacts vpon the seabed

© within the CINMS, 15 CFR §935.7 (a) provides thaz;

(2] Alteration of, or construcsion on, the §eabed. Except in
connection with the laying of any pipelize .... No person ahaﬂg
(1) Construet any structure other than a navigation zid, or
(i) Dredge or otherwise alter the seabed In 20y way,
other than ,
[A] 1o anchor vessels, or
[B] ta bortom trawl from a commearcial {lshing vesscl. [Boldface

supplieg]
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This Court may take judicial notice of the fact that the permitted activides
undes the regulation, namely anchoring a vessel-and bottom trawling, have an
infinftely greater impact upon the seabed than does the hand fanning or manually

hammering of an individual diver, mmmmwﬂm 8905

F.2d 116, 117 0.1 (3d Cir, 1990). That the intent of the regulatory prohibition i (o
govern the impacts upon the seabed brought about by major industrial and/or

commercial uses of the CINMS is manifest in the administrative history of the

Saactuary,

§935.7 (a)(2)(31) ia first discussed in the Final Eavironmental Impact
Statement ("FEIS") for the CINMS. The regulation is first mentioned &t p. C-21 of
the FEIS; it i3 discussed éxclusively in the context of dredging:

The impecs of prohibidng seabed alteration and consuueton are expected to

.+ be minor since all cyrreny dredging occurs outside the sanctuary, Appeadix at p. 4;

hereinafter, "(A=4)",

Again, at pp, F-118-9 (A-12:13) of the FEIS, the regulation proscribing the
"alteratdon® of the seabed ig discussed exclusively ig terms of dredging or dredge

disposal activity:

 "[T]his regulation wil] enhance resousce protection by prahibiting the

 Presence of large, and often noisy, dredging machinery,., .

According 10 the FEIS, the purpose of the prohibition is the protection of
benthic communidag and pelagic flsh resousces that might be smmothered or otherwize
damaged if dredging were to take place near the shoreline, Thus, the regulation is -
wholly unrelateq to the protaction of archaeological and historical regourcos within
the CINMS. FEIS g p.F-143; (A-16)



QB I, B R O A b ot

10
11

12

i3
14
18

18

17
18
19
20
g1
23
23

<8
29

a7
28

In the Designation Document for the CINMS, the so-called "constitudon” of
the Sanctuary, 15 CFR Part 935, 45 Fed Reg 65198 (October 2, 1980), the “altering
the seabed" prohibition is clied a3 one of the regulatory means of achieving,

"... the primary purpose of managing the area and of these implementin

tegulations i3 to protect and to preserve the marine birds and mammais, their haP tats
and other natural resources from those activites which pose significant threats,” 45

Fed Reg 65199,

It should be obvious 10 even the casual observer that a diver's hand-fanning

or hammering on a submerged rock is not an activity that poses a significant threat

10 the nawral resources of the CINMS.

While it is manifest from the ;’omgoing that NOAA never intended §935.7
(a)(2)(41) 10 have the broad reach that the prosecudion below has given it, when the
“altering the seabed” probibition is viewed from the Plaintiffs' perspectivewd;at s,
from that of one whose conduct must eonform witﬁ it-it Is evident that the reguiation
has run afoul of imporrant constirutional principles of vagueness as well, It i§ well

‘Settled that procedursl due process requires that a criminal statute give fair warning

of the acts or omissions which it declares 1o be prohibited and punishable,

Cllozenceel v, Municipal Court of Antelope App., 166 Cal. Rper. 573, 875, 108

Cal. App. 3d 394, 397 (1980),

"Void for vagueness siraply meaxs that criminal respoasibility siiould not

attach where one could not reasonably understand thec his contemplated conduct is

proscribed." U8, v Nariona] Dajry Products Corp. 372 U.S, 29, 31 (1963);
Mmmgmu 18 Cal. 3d 479, 492 (1976), In discussing the due

process requirament of legislative specificity, the Supreme Court, per Justice

Sutherland, in Connally v_Geners] Consr, €0, 269 U.S. 383, 391 (1926), 46 S.Ct.
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126, 127, 70 L.Ed, 322, set forrh what 18 consideyed to be the classic formulaticn of

the test for constitstional vaguenass:

at the terms of 2 penal stanre creating g new offense must b surfloiently

Th
explicit to inform thage who aze subject to it what conduct on their part will rendey
them lable to its penalties ..., And a statute which ejther forbids op requires the

doing of an act in verms 80 vague that men of common intelligence must necessarily
§UBSS at it3 meaning and differ as 1o it applicarion, violates the firsy essential of due

procegs of law,

Ia ILS.v. Diaz, 499 F.2d 113 (9th Ciz, 1974), ag otherwise vald federal
statuts prohibiting the appropriztion of any "object of antiquity” situated on federal
lands was found Bnconstitutionally vague whep the Stawute was applied 10 3-4 year
old Apache ceremonial masks that the defendant hag found in & cave on an Indign

Reservation,

But 2 conviction under the same statuze was afflrmed where the defendants
bad made several Visits 10 an ancient Indian bural geound in a National Fdrea: and
illegally excavated 800-900 year old arrifaces, U.S. v Smyer 556 F.2d 939 (10tx
Clr. 1979). Smyer, and Diaz ars not inconsistent: taken together, the cages
demonstrars that a statute may be sufficlently clear standing alons to withstand
constitutional scrutiny, yet when applied to coaduct aet clearly prohibited, violate
dus process,

Thus, while §935.7 {(a)(2)(111) would be deemed to comply witb' procedurs] ——
due process in g prosecution fo; {llegal dredging within the CINMS, the regulation
does not pags Constitutional myster whea the prosecution atregches an gtherwise -
valid statuts 1o sncompass acktons of individuals §uch as band fanning the bottom or

manvally striking Submerged rocks with g hemmer-conduct which is clearly outsids j
what one wonld fCasonably believe 1o be the regulation's intended scope. {
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2 Well-settied principles of statutory construction mandate the same
3 conclugion:
4 Where general words foilow specific wards in a statutory enumeration,
the general words are construed to embrace only objects similar in narure to
5 those objects enumerated by the preceding specific words, Singer, 2A
Sands 4th Ed,, 1984 Revis.
8 .
'7‘ Thus, 1o discern the meaning of the term "altering", one wouid ook 1o its contexe
8 and find reference 1o major physical fmpacts upon the seabed: laying of pipeline,
9 coastruction and dredging. Cune would not conclude that the term "altering” was
10 meant to cncom;ﬁm the de minimys impzcs on the sesbed from manual tools or
13 hand-fanniag the sand, Ag the California Supreme Court abserved,
12 |
The due ggocess guarantee of fair notice is violated wheg an ase i made
13 punishable under 3 pre-existing statute ... by means of ag unforeseeable
Judicial enlergement thereos. Peopla v, Weidert (1985) 39 Cal, 34 836,
14 11 850, 218 Cal. Rptr, 57.
18 .
The acts for which Plaintisfs Craft, Ferguson and Wilson were convicted do
18 .
not constiture the conduct envisioned by NOAA in proscribing "altering the geabed",
17 '
8 The Adminiswrarive history of the CINMS reveals that the regulation was meant to
1‘9 proscribe mafor industeial and/cr commercial impacts upon the seabed, such a8 from .
% dredging operations, Nor would a person of common intelligence conelude that the
8 regulation's reach extands to the {mpact (if any) on the seabed cauaed by the manual
22 - act8 of recreational scuba divers. A8 such, when applied to the Plaintiffs' actions,
- 15 CFR §935.7 (8)(2)(1id) 18 unconstitationally vague. This Court should vecare the
convictons obtained thereyndes.
24

[
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V. The Plaintiffs' Pre-existing Right to Dive
and Salvage the Shipwrecks in the CINMS
Was Unilaterally Rescinded by NOAA,
in Violation of the MPRSA

Plaintifs Ferguson, Jernigan, King, Stocks and Wilson wera convicted of
viclating 15 CFR §935.7 (a)(5), proscribing the removal or damaging of histarical
or cultural resources found within the CINMS. Yot the evidence before the agency

Was uncontroverted thae the Plaintiffs and their colleagues had freely and openly

been ia.lvaging artifaces from the shipwrecks of the 3.8. Winfield Scotr and the
Golden Horn for dscades prior 1o the designation of the waters within which chey
lay es the CINMS.

Plainiff Craft testified that over the past 20 years, ho had spbut
spproximarely 500 hours underwates exploring and salvaging the Winfield Scos:.
Cratt fuzther ralated that these activities had included extensive digging, dredging
and even the dynamiting of the wreck site, which had yielded hundreds of gold céi‘ns
io persevering divers. Transcript at PP. 3394-3621, Plainsiff Wilson related a similar
history of openly and freely diving the wreck site and recovering artifacts for
restorationt and public display. Tr, at p. These puble activities were widely known

and reported in the mass media ig Southern Californiz 2ad to the diving community

' throughout the nation in seuba diving magazines. Tr. at p.3602,

One such arricle!, "There is Gold on the Winfield Scors” published in the .
September, 1969 issue of "Skin Diver" magazine (A-18-22), describes tae condition

Ay
2

Allbough discussed during ths hearing befors the Administrative Law Judge, (Tr. at PD. 2473-74; 3680

anf 810,) the article inexplicably does nor appéar in iy Admymstrative Record 24sembled by the United

(
2% 44

¢s. Nevertheloss, the article 2y be clted s authoritative pursuast to Federal Rule of BEvideaca 803
), Statersent in Aneien; Bocumanr. Ses aiso, —F2d__, No.91-5582
Clr,, Aug 21, 1992), Sip Op. ar 2, n.2,
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of the shipwrack then:

A normal dive of the Winfield Scorr is agything but thrilling, Casual
observation discloses nothing but miscellaneous, unidentifiable chunks of iron

wreckage, blended ingo the shallow racky battom, ..., (A«20)

Dick Anderson's article describes the theill of recovering gold cofns lost gince
the Gold Rush, the electrifying effect of his find upon his fellow divers, and the
Inevitable respje:

It took aboyt two days for news of aur gold.find to reach every diver ig
Southern California, Charter-boats loads of scuba divers are beading to Anacspa
Island by the score, (A-22).

Thus, the Plaintiffs’ testirmony is corroborated: the recovery of artifaces
from the Winfield Scost—es wel as from the other s;ﬁpwreck sites in whst {s now the
CINMS--wag a widely-publicized activity of which NOAA was well aware at the
time of the Sanctuary's designation, Nevertheless, the administrative history of the
CINMS makes little mention of this public use of the marine resources, and makeg
éven less of an altampt t0 accommodate scuba divers' pre-existing right to continge
fo recover anifacts fram the wrecks which they had previously been freely and

opéaly selveging,

The MPRSA, ar 16 U.3.C. §1434 (¢), provides thaz;
Accasg and valid rightg
(1) Nothing in thig title shall bs construed as terminatdng or granting

the Secretary the TigA 1o terminate any valid leage, permait, license or right of
subsisteacs ysge or of sccess...

Ta the CINMS, this stamute was interpreted us requiring that even those pre.

existing useg of the marine environment thar had far greater porearial ta invin,

[EOTVSON SO
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damage upon the marine savironment-~such as the oil and gas exploration and
dcvélopment and pipeline plecement (i.e., "altering the seabed") at the 17 aetive
lesses within the CINMS at the time of its designation--be permitted to continue,
"Nasional Marine Sanctuary Program: Balancing Resource Protection With Multiple
Use" 18 Houston L. Rev, 1037, 1046 (1981), This detcrminatioﬁ was made,
ogtensibly, only after "...]JE]xtsnsive data on the existing humasn sctivites in the two
arcas [the CINMS and the Point Reyes NM3] were reviewed, the potential impact of
such acti'}!ty analyzed, and the existing management and regulatory authorities

applicable to these activities evaluared.” /4. Yet in the case of §935.7 (8)(5),

_making illegal the long and traditional use of artifact recovery from wrecked and
abandoned shipwrecks, there is simply no evidence whatsoever that any effort gt

balancing or accommodating this presexisting public uss was even attempted.

The FEIS simply reakes merely passing mention of shipwreck diving i the
CINMS. At p, E-55-56 (A-5-6):
No extensive onelte inventory of the culturel and historical resources of the
study ares has yet bees conducted.... The discipline of ynderwater archaeclogy is
relstively new and has not yet beea extensively applied in the study area. Aga

rasult, most of the information which is currently available concerning underwater
sites is baged on the reports of amateur collectors and sport divers.

In Section B, 3. of the FEIS, "Human Activities”, which -ostengibly
"describes the scale and intensity of the major area uses, §g., entitled "Recreation”,
comains & narrative description of scuba diving within the CINMS, yet nowhere ig
the one activity 10 be proscribedssthe collection of artfacts from shipwrecks--even
fentloned! No effort was made to quantify the extent of What the FEIS had (in
other sections) recognized as a public use of the shipwrecks within the CINMS.
Nor does the FEIS identify or describe those shipwrecks which were considered to
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L ) .
2 be historically and/or archaeologically significant and heacs, wosthy of protection.
3 The FBIS contained no evaluation of the conteraporasy condition of any of the
4|  shipwreck sites. Tn analyzing the effect of §935.7 (aX(5) on the users of the CINMS
5‘ shipwrecks, the sum and substance of NOAA's conclusion is a mere taurology:
g . ) '
This regulation stould not significantly effect activities within the sanctoary,
7 except che collection of historical artifacts by tecreational divers, FEIS at F~125-6,
(A-14-18), _
8 .
9 a ' . .
Such “analysis” is woefully inadequate to comply with the strictures of the
10
53 Naticnal Environmental Policy Act ("NEPA"): “...jt is now well gettled that NEPA
i irself does not mandate pazticixlar results, but simply prescribes the necessary
3 process.... NEPA merely prohibits uninformed--rather than unwise--agéncy action.”
» Rohertson v, Methow Vailey Citizens Conneil 490 U.S. 332, 109 S.Ct. 1835, 1846
(1989), ‘
18
18 .
- The Ninth Circuit deemed an EIS deficlent that reflectied only a feeble
18 attempt to describe the environment as it existed prior to the proposed federal action.
s The reviewing court was required to, ",..make a pragmatic judgement whether the
5 EIS' from, content and preparation foster both informed decision-making and
5 informed public pamicipation.” Californis v. Block 690 F. 2d 753, 761 (Sth Clr.
. ag 1982). In the instant case, 38 demonstrated by the paucity of information in the
- administrative history, there can be little question but that NOAA's decision to
a4 proscribe the collection of artifacts from gll shipwrecks within the CINMS was
a8 anything but uninformed.
28
27 The right of salvage, or the rescue distressed propenty from marine peril, is
an of ancient vintage and has for centuries been a fundamental tenet of federal admiralty
|
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1
2 law:
3 ' )
Under the maritime law of salvage, a salvor'has the ,fight to search and
4 éxplore navigable waters for salvageable sites. Upon "finding” a site which is not
being worked by another salvor, he may undertake to ragcus the irmperiled cargo and
B bring it before the Admiralty Court for a determination of a salvage award. Cobh
v ident 549 F.Supp. 540, 555 (S.D.Fla. 1983),
6 -
7 |
It has been well-settled that marine peril cxists as a matter of law on a
8 .
shipwrecked vessel, as “[Elven after discovery of the vessel's location it i3 sl in
9 .
1 peril of beiag lost through the actions of the elements,” Lreasure Salvors, Inc, v, the
0
- Unidentified, erc, Vessal 569 F, 2d 330, 339 (5tk Cir. 1978), '
12
13 Moreover, federal admiralty law has established that recreational scubs
'é divers have the right 1o continue to recover artifacts from historic shipwrecks withour
4m the molestation or intetfcrénca from interiopers. In Indign River Respvery Co, v,
16 The Ching , a commercial saivor sought the exclusive tight to recover a cargo of
- nigeteenth century English ironstone china from a well-known shipwreck located at
18 the mouth of Delaware Bay. Alarmed at the imminent destruction of & popular spor
1~9 scuba diving and fishing destination, many of the charter boat captains, divers and
20 fishermen of coastal Delaware and New Jersey coalesced into the nonprotit "Ocean
2 Wateh" and intervened in the admiralty litlgation initlated by the would-be salvor.
.22
23 The District Cour ruled that Ocean Watch's prior cornpering Interest ia the
o4 shipwreck from {ts members’ fifteen years of continuous diving and salvagin g Ching
- a8 well as its interest in preserving its right to continue to recover artifacts from the
o8 so-called "Chine Wreck” gave the organization standing to intervene and contest the
27 claim the commercial salvor's ¢laim to exclusive salvage rights to the wreck, 108

ag F.R.D. 383, 387 (D.Dol. 1985). On tne merits of the competing claims, the
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admiraity court found that:

Members of Ocean Watch began to use and possess the China Wreck fifteen
years befors IRRC's late errival. Ocean Watch has proven its ability to salvage the
wreck in 2 manner that provides substantial recreational enjoyment and commegeial
success, It has every intention of continuing 10 use and possess the wreck as it has
in the past, and to salvage it in a way that begefits the sportediving and fishing
coramunities, Qcean Watch has established its superior right to dive the China
Wreck under the law of finds and is earitled to an order permaneatly enjoining IRRC
from commiercially salvaging the wreck, 645 F. Supp. 141, 144-5 (D.Del. 1986),

In the case of the Winfield Scou and the Galdanfz‘am, it is NOAA that is the
late arrival, Like IRRC with the China Wreck, the agency seeks to unilaterally
rescind any pre-existing rights the sport diving community had established in the
shipwrecks through decades of the open, continuous and aotorious recovery anﬁ

restoration of artifacts from the shipwrecks, -

Notwithstanding the fact that such an action by NOAA is in direct

Contravention of §1434 (¢) of the MRPSA~the stamte which authorized the creation
of the CINMS--in the instant litlgation, the Plaintiffs’ pre-existing right to dive and

salvage the shipwrecks within the CINMS is firmly grounded in admiralty law, It
hes long been well-settled that, "[T)here is no dearth of exarmple of the obligation on
law courts which aempt to eaforce substantive rights ardsing from admiralty law 10

do so in & manser cenforming to admiralty practice,” Qamere v, Moore-McCormagk

£0. 317 U.8. 239, 243, 63 §.Ct. 246, 87 L.Ed, 239 (1942),

This Court should recognizs the Plaintiffs’ pre-existing rights as salvérs of
the Goldenhorn and Wingiaid Scort shipwrecks withio the CINMS. Such a result i3
not oaly pre-ordaiaed pursuant 1o the MRPSA, it is a fundemental right arising out
of federal admiralty law. For the foregoing reagons, the convictions of the Flaineiffs
for violation of §935.7(a)(5) of the CINMS regulations must be vacated.
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V1, The Civii Penaities Meted Out For Viclations
of CINMS Regulations Weree Disproportionate to the
Negligible Harm Inflicted to Sanctuary Resources
and Must be Remanded

ALT Dolan recommended, and NOAA in fact meted out stiff civil penalties
for each of the convictions. In parviculer, Plaintlff Jack Ferguson, who served as the
divemaster of the charter voyage, was, by virtue of his position, singled out by
Dotan as the "rlngleadet" of the group and fined $100,000.00, the maximum peoalty
permitted under the regulauoné. Inthe Matter of Cliffon Craft, et ab, supra., slip op.

at 33. Such a penalty i grossly disproportionats to the harm--if any--done to the

shipwreck sites and seriously misapprehends the role that the divemaster plays in

relation to the other divers ou the charter.

Ranger and underwater undercover agent Yvonne Menard testified that the
"divemaster” was a diver with an advanced training certification whose dury was to
log the individual divers in aad out of the wates, td dascribe to them collectvely the
significant safety considerarions for the particular dive and most importaatly, 1o be
responsible for the response in the event of say diving emergency, Tr. at pp. 60,
802.3, Menard understood from hee diving experience that the divemaster is not to

be ccnsidcred-as ALJ Dolan apparently did--10 be the commander-in-chief of all of

the divers,

The evidence before the ALT was ugcontroverted that the shipwreck sites of
both the Goldennorn and the Winfieid Scott had beea heavily impacted by
professional salvors and by decades of recreatfonal scube diving, Ia the case of the
Winfleld Scous, the shipwreck had beea dynamited and torn apart in the 1890Q's,

further blasted ia the search for scrap metal during the Second World War, and



OV O ® N O & P> 3 OB e

H s 4 g
¢ ® » P o

NN oo B m
mqmaﬁu-»'ﬁ8’é,$555

subjected to the modern day gold rush of thousands of divers eager to recover 2

piece of her remaining gold. See generaily, Delgado, “Water Soaked and Coversd

Witk Bamacles"' Val V, Exh. 204; Anderson, supra. Tr. at pp. 3590-3622; 3678-
84, '

-

Underwater archaeologist Jack Plerson testified that the archazological

potential of the Winfleld Scorr had been greatly diminished due to the great degres of
disturbance of the shipwreck. Because of its location in richly oxygenated shallow
wates, near 10 shore, the shipwreck was subjected 10 further deterioration frosm the
actions of the waves, chemical decomposition through the corrosive effect f:f
saltwater and biological dacoxﬁpbsz‘zion caused by marin® organisms, Moreover, the
Winfield Sconr 13 by no means unique, as at least ten other similar &hipwreckg from
the California Gold Rush era are extant off the coast, each of which are in a far better
States of preservation, Tr. at pp. 398-417. In October, 1987, the Winfield Scott had

a0t yot been nominated to the National Register of Historic Places, the official

federal regisiry of those sites deemed to be of particular aschaeological or historic

significance. It the Mauer of Clifion Craft, et al, supra. at 32.

Plerson further discounied the significance of the objects aliegedly
recovered by certain of the Plaindf¥s; there were literally theusands of the sma.u brass

‘nails used to affix copper sheeting to the vessel's hull; for more than a century, the

lumps of coal were commonplace on ships navigadng the Pacific coast. Tr.at 417-9.

Similarly, the Goldenhorn shipwreck consist only of & flattened steel hull
flush on g bedrock bottom, continusally raked by the waves on the seaward side of
Santa Rosa Island. With lirtle or no sand protecting its corroding frames, any

artifacts which once might have present have washed away; organic material such as
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the "line and shroud" allegedly recovered from the Goldenhorn by Plaintiff Wilsoa
wauld have long since disappeared. Tr., at pp. 419-24; 443.4, The Goldsnhom had

* not been nominated for the National Register of Historic Places at the time of the

underlying presecution, either. Inthe Matter of Clifton Craft, et al, supra.

As the shipwrecks lay in an exposed, hostile environmeat, had each
previously been heavily salvaged both commercially and for decades prior 1o the
eregtion of the CINMS by recreational divers (ncluding the Plaintiffs), the recovery
of the small, commonplace artifacig by the Plaintiffs for preservation ang display
saould be viewed not, as did the ALJ, as vandalism or looting, but rather as thair
tescue from maring peri] and Inevitable destruction. In Ught of the Plejprisfs' pre.
existing right 10 engage in the salvags of shipwrecks in what was later designated as
the CINMS, the ¢ivil penalties imposed are clearly disproportionate to whatever

negligible harm--if any--done to the sancmary resousces.

As did zhé AL, the case of Plainviff and divemaster Jack Ferguson beérs
particularly close scrutiny on ravieﬁ, In finding guilt for each of the offenses
charged, the ALY

wreluctantly impose(d] the inadequate civil penalties asgessed by Agency

Counsei in six of the sevea cases....Mt. Ferguson {s a special cags. AS the
divernaster ke bore a special responsibility, Craft, supra ar 33. - :

Yet ascribing responsibility for the actg--or lack thereof--by the charter vessel's

leading safery diverisa clearly erroneous finding of legal liability for the actions of

others which {s unsupported by any testimony nor by any other evideace on the ‘

record whatsocver. Even the government witnesses understood that Ferguson's
funetion was nor that of "commander-in-chief™ of all of his fellow divess, as the

ALI's punitive imposition would suggest, but rather, 3 strictly administrarive post as

P.g
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the lead diving safery officer.

Reviawing courts are required to base their decisions upen the record in the
case below. If the agency's finding cannot be sustained upon the administrative

record made, the reviewing court must remand the determination in question for

further consideration. Unjted States Lings v, Federal Maritime Commission 584

F.2d 319 (D.C. Cir. 1978),

~The $100,000,00 penalty imposed upon Fsrguson is not only
disproportionate to the negligible harm done to sanctuary reseurces; it is nothing legs
than outcageous when compared 10 the other civil fines #ssessad--the nsé.rest 10
Ferguson's being lower by a factor of ten! Moreover, it is manifest that the
Ferguson fine is base upon a clearly erroneous legal standard of Hability unsupported
og the record as a whole, If the civil penalties assesged hereunder are to be sustaihed
in light of the Plaiatiffs' other legal arguments, at the very least this case must ba
remanded to the administcatlve agsncy forths dctcnﬁinaticn of a ¢ivil penalty
proportionate .to the harm done to sanctuary resources by Ferguson himself, and not

by those for é-vhosa actons he bore no legeal responeibility whatsoever.
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VIiI. Concinsion
For the fofegoing reasons, the Plaintiffs respectfully request that this
Honorable Court grant their Mation for Summary Judgment and vacate the ¢ivil

penalties agsessed against them by the agency below. In the alternative, the

v ® N 0o G AW B

Plaintiffs request that the Court find the penaities disproportionate to the negligible
10 barm, if any, inflicted upon the resources of the CINMS and remand this cass 1o the

11 agency for g new determination of civil lisbility,
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