


1 

2 

3 

" a 

' 1 

8 

9 

10 

ll 

12 

13 

14 

15 

lS 

17 

J.a 

19 

20 

21 

22 

23 

24 

2& 
26 

27 

28 

- --- -----

1. Statement of Jnrlsdletion and Venue 

This caac is brousht pursuant to the Adminbtrative Procedures Act. S 

u.c,s. §701 d ttq .• (hereinafter. "APA"). which provides for tho review of final 

aaonc)' actions by the UJlited States District Court. The acts from whieh this appeal 

arise occurred In the waterl of tbe Channel Islanda National Marine Sanctuary 

(hereinafter. "CINMS"), which is located in Santa Barbara and Ventura Counties. 

within the juriadicdon of the U.S, Dlittict Court for the Central District of 

Callfomia. 

11. Statement of Facts 

The ClNMS was designated on. September 22, 1980. Oa October 2. 1987, 

the Vistqn, a ~cba divlni charter ves~l owned and operated by Truth Aquatics, Inc. 

of Santa Barbara, brcuaht a boat load of tecreadonal scuba divers. includina the 

Defendants, to the CINMS. after learning that their previously-scheduled charter to 

the ao-called Honda shipwrecks ncar Vanderbera Air Force Base bad been. under 

suspicious citcumstanc~s, cancelled at che laot minute. Unbeknownst to the other 

divers on the Vision. two undercover National Park Service Ranaers. Yvette Menard 

and Mark Sennina. were on board the dive boat. hopina to catch the divers violating 

the CINMS regulatJons. lt Js important to bear in mind that these divers--for at least 

twenty years prior to the designation of tho waters around the Channel IslZUlda 11.! the 

CINMS--had been openly and freely aalvasJni artifacts from the shipwrecks they had 

dl$eovcred there. 

The Vision anchored over two shipwreeb within the ClNMS, the Winfield 

Scolt, which is located fn the watcra ot Ventura County and the Goi.!Unhom, in Santa 

Barbara County waters. Sever":l of the divers were allciedly observed while 
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2 underwater "altettna tt1c scc.bed11 or removing historical and cultural resources. in 

3 violation of the C!NMS reaulations. An example of one such identification is 

4 described. 

e 
a Plaintiff Clifton Craft testified that because he would not be collectinlf; 

1 artif~~ he had left his wreck divin; tools in his truck at ~e marina parking lot. This 
e fact was c:ortoborated by the arrest rcpon of the undercover Ranaers, who found no 

9 tools or ardtacta in C:4/t's posseuton when his propeny was iuvcntori~a as he left 

l.O the boat. In r.Q; MIJter oft;U,tton CQlttl ~tal. Volumo !V, Exh. 19$, slip op. at 22; 

l.l. See a~ Vol. z. Exh.. 19. The only eviacnce aiainst Craft wu through the testimony 
12 of Ru.nier Menard, who described ob11orving a bearded, baldtna roan of a large build 

13 strlkini rocks on thD bottom with a hainmer. This identification··aa were all of the 
l4 "eyewitness11 accounts ... was made of a diver who was weaclni a full wetsuits, a 

le neoprene hood and a face masks. viewed underwater tbroush turbid waters. She 

16 latet stated that she noticed a sinile tattoo on Claft's risht arm when he was on the 
17 boat. 

18 

19 Craft even donned hb diving gear during the administrative hearing to 

20 demonstrate the difficulty of positively identifying an individual so outfitted 

(notwitlutandi1la the fact th:~ the hearini room was not underwater!). Vol. (E:ili. 46; 
··' 

Tr. at 440-2. Craft removtd the wetswt jacket to reveal an upper body with more thin ·- · 

A dozen tattoos. Although three ot the divers onboard the Vision were. iiko Craft, 

larae, bearclcd and baldilla··and one. ~ the Ranger reported. had ~ si!'lgle tattoo oa 

b!s riiflt arm··the lack of conoborat1ni evidence again$t Craft and the problematic 

nature of an underwater identification of a fully-equipped diver, Transcript at pp. · 
3623·24; Craft waa nevertheless charged with, IUld touna iUUty of "altcrins the 
seabed". 
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I.n ~pitc of these problems, each and every underwater identification 
alleaed by the Rangers wero accepted as accurate by Department ·of Commerce 
Administrative Law Judse Hup J. Dolan. bec;use 

These Respondents (Plaintiff's herein] by their conduct individually and as a aroup have demonstrated tb.at they deserve no considcr!tion as credible persons .... In the inveati;ntion they Ued. In this proceedini they continued to prevaricat~. No . utterance trom their mouths, individually or collectively; deserves cons1derauon as to credibility ... In rhe Maner of ClJfton Craft et aL., supra.. slip op. at pp. 4 .. 5. 

lO When the Vision returned to the dock, it was met by enforcement o~ers 
11 from the Na.tional Marine Fi5hcrles Sorvicc, the National Park Sorvicc and the Santa 
12 Barbara County Sheriffs Office. 1weuty of the divers were interviewed; many 
13 ~ubsequently were chargod with violations of State criminallawa in both Santa. 

14. Barbara and Ventura Counties. While the criminal prosecutions were p~nding~ 
le NOAA charged the twenty divers with the violations o! CINMS rcaulations. for 
16· which civil penalties were souilht. In liiht of ALJ,s Dolan's opinion of t.he 
17 Respondent$ below, it should not SUIJll'i!6 tbis Court to learn that the Plaintiffs .horein 
ls were found iUilty of each. alld every charge lodit=d against them by NOAA. 
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The National Marine Sanctuary Program 

Since t.bc enactment of the !-dPRSA in 1970, there has been tension and ~ 
llti;ation betwe&n the diving public und NOAA, which admin!!ters the ~aticnal 

Marine S4llctuary prosr£m. Prom 1984 until 1990, advenarl.U lit.iiation between 

underwater photoaraphcr Gary Gentile decompression diver and tho a~cncy 
concemed whether the shipwreck of the famous Civil War ironclad, U.S.S . • 'tfonitor· 
...desi;nateci as this nation's iiut Nation~ Mll.rinc Sanctuary ill 197S~.would be 
accessible to the American c1duns who owned it. Gentile merely soualtt 01 permft in 
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2 order to photosraph the shipwreck. while NOAA sought to preclude public acceS! to 

3 the Monitor, ostensibly because of its concern !or the safety of diving on scuba. to 
4 de~s of 235 feet. 

e 
e The aienc.Y was rebuff~d by its own Administrative Law Judge who 
7 strongly recommended that the diving permit be issued. finding that NOAA had 

8 stonewalled the per.mit applicant for years and covered up the fact that it had 

g previoualy i.ssueci a permit to Jacques Couateau to do exactly what a U.S. citizen 
lO sousht to do. In tbe Mansr Qi Qary GantjiQ _ O.R.W. _(Nov. 20~ 1989). 

ll 

12 Since ~he dc,iana.tion of the Monit,N·, then; has been a proHferation of 

l3 National Marine Sanctl.larles across tho -country, the most recent of which, the Florida 

l4 Keys NMS, encompauc' thousands of square miles ot submer;ed lands 
15 surrounding a. chain of islands stretching for 120 miles from the southern tip of 
lS· Florida and including the most heavily·dived waters in the Ullit=d States. Flori~a 

l. 7 Keys National Marine Sa.ncruary and Pro~ction Act. Pub. L. No. 101 .. 605. 104. Stat. 

lS 3089 (1990). The United States baa brought suit aaain&t prominent treasure hunter 
l9 Mel Fi~er~ who· holds federal admiralty Qm!ts of the widely-scattered 1622 Spanish 
20 ge.lleons sbipwreeks Arocha and Santa Margarita. now located within the Sanctuary, 
21 United St3t&<5 y. Fjsber _ F.Supp. _No. 91·100~7 (S.D. Fla. 1992). The 

,.• 

-. 22 Utigatfon over the Florida Keys NMS raises the question of whether treasure salvors -
who had for d~cadcs searched for and recovered valuable: shipwrecks under the 

protection of the fec!cral admiralty couru can eontic"t;C to pursue their vocation in light 

of the :sudden feaeral "ownerahip 11 of tho Sanctuary'& cultl.lral ro:sources. 

Thus, the questions imt'licated in the instant litisa.tion. far from merely 
beini the appeals of di&urlsfiect liti~anu. in !act ra.ise siinit'!cant questions of national 
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2 - importan~e t:oncernini the federal ownership and manaaement of cultural resources. 
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III. Statement of the Standard at Review 

'1 This case, arising under the Administrative Procedures Act. supra., is before 
s this Court on the Plaintiffs• MoUon tor Summary Juaament pursuant to FRCP ~6. 

9 The facts of tbc case were established in a 1988 administrative law hearing o! several 
lO weeks' dumtion~ the issues before this Court are purely leaal in nature. 
ll 

12 When reviewin; final agency action ~nder the AP A. the scope of review is 

13 ordinarily an arbitrary and capriciousiabme of di.scretfon standsrcl. s u.s.c. §706 

lt. (2)(A) authorizes a. reviewing court to set aside a;ency findings which are npt in. 

lei aocordance with law, or unsupported by substantial ~vidence. Qooq SgmarHm. 

18· Hospjul y. MMhewa 609 F. 2d 949 (9th Clr. 1979). While the agency is given 

17 defc:once in the l:ltcrprewion of it own regulations? the reviewing court has a duty ·to 
lS see to it that the aiency's actions are consonant with the Congressional intent in 
is enactini the underlYina legisla.tion. ld. ar 9~5; ~low v. Cp!lina. 391 U.S. 159, 90 
20 S.Ct. 832. ~ L.Ed. 192 (1970). 

21 

It i! submitted that. like tile tenant fanners in SilflQ~ s:qira., tbe ·Plaintiffs--
~ pre .. e:dstina users of the waters of the CINMs-.. were a claS!i to specil'lcally be 
24 protected from tile unilateral rccission of their riaht of use by virtue of the 

~e designation of the sanctuary. 16 U.S.C. §1434 (c). 
3& 

27 

as 
In reviewing tbe civil ~onvictions below. this Coun must besr in mind that 

the AU has limited jurisdiction to interpret the CINMS reaulation.i. As AU Dolan 
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2 put it. 'Tr)h.1s Tribunal tws tbe law as it is written. Lt is not empowered to rewri~ 
:s 1 or misconstrue the statutes or regulations .11 ld. It is submitted that in effect. the AU 
4 below did precisely this by broadly interpreting vague regulations to encompw the 
S divers' activities; by assessing the maximum civil penalties pcnnitted for ~crions 
6 which caused, .at best, only negliaible injury to $hipwreek sites that had previously 
7 been heavily salvaaed and which remained in marine peril due to the unrelenting 
8 iCtiOn of tho element~~ and in endors1ng the focleral gQvemment's overzealous effort 
9 to make an exwnple of divers who were exerc~ini what had beon. for decades prior 

lO to the creation of the CINMS, their unfettered right to :searcn for and recover artifactS 
ll from sh!.pwrecks. 

12 

l3 It is the province of this co·un to determine the validity of the AU's 
l' application ot CINMS reauJatlons to su~h pre .. exbting leaal u.se of the sanctuary's 
1e waters• to pua judgement on the ViiUeness and overbreadth of the "altering tha 

16· seabed" resulation and to decide if the imposition of the maximum civil penalties 
' 

17 permitted under the Marine Proteelion, Research and Sanctuaries Act,_ 16 U.S.C. 
lS §140let ssq .• ("MPRSA ")is justified ·by the actions for which tbe Plaintiffs hereJn 
1~ wero found gUilty. 
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.. · IV. ·Aa Applied to.the Plaintiffs' Adlvttles, the CINMS Reculation Proac:rtbtnc "Altering tho Seab~d" is Uacon.stitutionally ·vaaue and Overbroad 

l'",..;J 

4 Plaintiffs Cr~, Ferawon and Wilson were convicted of violatina 1.5 CFR 
!5 §935.7 (a)(2}(Ui), which proscribes the "altering'• of tile seabed. The actions of the 
e Plaintiffs which aave rise to their conviction& constituted the hand fanruna of the 
7 bottom sediments and/or the striking of rocks with 11 hand held aeologiSt1S hammer. 
e Por instance, in the casc of Plaintiff Craft. this-the only char;e n;a.inst him-was ior 
9 having dug "a. trench one to three inches deep'', Tr. at 354. The Ranscrs could not 

10 relocate the "trench" on a return dive to the Winft•Jd Scott sewra1 days inter. Tr. ~ . 
ll 

12 The administrative history oi the CINMS demonJtratcs quite clearly tlw the 
13 t'OiUlaticn at iuue was intended to govern the alteration of the seabed tllroug.ll the 
14 impact of m:jor industrial anal or commercial uses o! the crNMS: it was never· meant 
15 to prescribe or ~iUlate the de minim us "alterlni'' of the seabed caused by the manual 
lS· acts of individual!. Wban §93S.7 (a)(2)(Ui) is applied so as to proscribe th.e actS of 
17 Plaintiffs Craft. Perguson alld WilBon, the regulation is clearlyp and irnpermiuibly, 
l.S vague and overbroad. 
19 

2t5 

26 

27 

:28 

A simple readina of the regulation demonstrates that its focus i! 
upon proscribing industrial and/or commercial uses or impacts ·upon the seabed 
within the CIN.MS. 1.5 CFR §93S. 7 (a) provides tha:: 

[2] Altuanon of, or constrw:tion on. rhe seabed. Except Jn coMection with the layina of any piplilln~ .... No poraon shall: m Construct any Stnleture othet tlwl a naviiWOll aid. or (Ii) Dred~e or otbarwtae alter the seabed In any way, other than 
(A] to allChor vessels. or 
(BJ lO bottom u.awJ from a cotnl'n&rcia.l fiJhing vcucL. [Boldface supplied) 
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2 This Court may take judicial notiee of the fact that th~ permitted a.ctivities 
3 under the regulation, namely anchoring a vessel-and bottom trawling, have an . 
4 infinitely greater impact upon the seabed than does the hand fannina or manually 
5 hammerina of an indivic1ual diver. The Sinain Exp~Hjido~. Ins. y. The stadia. 890~ 
6 F. 2d 11_6~ 117 n. t· (3d Clr. 1990). That the intent of the reiUlatory prohibition is to 
1 govern the tmpscts upon the aeabed brought about by major industrial a.nd/or a commercial usoa of the CINMS is ·manifest in tho administrative history of the 
9 Sazwtuary. 
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§93~.7 (a)(2)(lil) is first discussed in the Final Environmental Impact 
Statement ('1f'EIS") fo: the CINMS. The reguJ.ation is first mentioned at p. C·21 of 
the FmS; it is dtscuSSid exclutivoly m the conte:u of dredgini: 

' 

The impSQts of prohibiting se:ibcd alteration and conrnruction are expected to . · be minor sin~o All cumnt dtediing occurs ou~tde tile sanctuary. Appendix at p. 4; hereinafter, 11(A-4)", 

Aiain, at pp. p .. Jl8·9 (A-12~13) of the FE!S. the regulation proscribing the 
"alteration 14 of the seabeci !s dif3cussed exclusively in terms of dredgini or dredge 
diipoaal activity: 

11 (TJhis regulation will enhance resource protection by prQbibitini the: presence of lar;e, and often noisy, dredifng rnacnmery ... " 

· According to the FElS. the purpose of the prohibition ia t.ho protection o! 
benthic communities and pelagic fl:~h resources that miaht b~ ~mctb.ered or otherwise 
damaged if drcdgini were to take place near the shoreline. Thus, the reiU.lation 1s 
wholly unreLated to tlle protection of archaeologiclll ~od historical resourcoa withJn 
the CINMS. FEIS at p.F-143: (A·16) 
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In the Designation Document for the CINMS, the so-called "constitution" of 
the Sanctuary. 15 CFR Pan 935, 45 Fed Rea 6'198 (October 2, 1980). the ''altering 
the seabed." prohlbition is cited ll.8 one of the regulatory means of achieving, 

'' ... the primllty purpose of managini the area. J1Jld of these implementina regulations is to protect and to preserve the marine birds and rnammais, their habitats and other natural resources from tllose activitie5 which pose si&nificant threats ... 4~ Fed Reg 65199. ·· 

It shoUld b& obvious to even the casual observer that a diver's hand-fanning 
or· hammering on a submerged rock is not IUl ~tivjty that poses a significant threat 
to the ruaural resources of the CINMS. 

While it is manifest from the fOteioing that NOAA never intended §93S.7 
(a)(2)(U) to have the broaa reac.h that the prosecution b~low has given it, when the 
"altering the seabed" prohibition is viewed from the Plaintiffs' perspective-that is. 
from that of one whose conduct must conform with it-it Is evident that the regul$don 
has run afoul of imporwu constitutional principle" of vaaueness as well. It ia w~ll 
settled that procedural due process requires that a criminal statute aive fair wanting 
of the a.cta or omiuions which it declares to be prohibited and punishable. 
CUngeupeeL y. Munjc;igaJ Cguq cf AJUelqpe App., 166 Ca.l. Rpzr. ~73. 575; 108 
Cal. App. 3d 394, 397 (1980). 

"Vcid for vaaueness simply means that criminal responsibHity should not 
attach where one could not reasonably under:!tand that his contemplated conduct is 
proscribed." U.S. y !'faUonal Dairy p,.f'lducu Coro. 37Z U.S. 29, 31 (1963): 
Bowland y. Municipal Coun 18 CaL 3d 479, 492 (1976). In discussing the due 
process requirement ot Ics.islative specificity, tho Supreme Court, p=r Ju~tice 
Sutherland. in Conpally y Oeu;;r;l Cqnst. cg,, 269 U.S. 383, 391 0926), 46 S.Ct. 
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126. 127, 70 L.Bc1. 3221 set forth what is considered to be the classic formulation of 
the test for constitutional vaiUeness: 

That the terms of a penal statUte creatina a new offense must be suifioiently expllcit to inform thoso who are subject to it what conduct on their pan will renc:te: them &ble to its pena!ties .... And a statute whfch either forbid! or rcqai111e the doiq of an act in terms so vaaue that men of common intelli;ence mwt ne.ceuarily sueu at its memina and differ a& to its applic~nion. viol.a.t4s tile first essential oi due process of law. 
· 

In y,s. y. Pin. 499 F. 2d 113 (9rh Clr. 1974). an otherwise valid federal 
.statu1:4 prohibiting the appropriation of any "object of antiquity" situated on federal 
lands wu found unconstitutionally vague when me statute was applied to 3 .. 4 year old Apache cercmonid masks that rho defendant had found in a cave on an Inc1Jan Reservation. 

14. But a conv1ctfon onder the same statute was affirmed where the defendants 16 had made several Visits to an ancient Indian burial around in a National Forest and le illeaa.Uy excavated 800~900 year old artifacts. u.s. y,Smyet S96 F . .2d 939 (lOth 17 C1r. 1 ~7!:.1). Smyer ~d Q1u. are not inconsistent: taken toiether, the cues lS demonstrate that a statute may be suffie!ently clear standing alene to withstand 19 constitutional scrutiny, yet when al'plied to condl.let not clearly prohibited, violate 20 due process. 
21 

ae 
27 

sa 

Thus, wbile ~93~.7 (a)(2)(i.ii) would be deemed to comply with procedtual -due pro~ss in a pro&ecutiot1 for Hleia! drc:diiDj wit!Uo the CINMS, the regulation does not pa.ss constitutional muster when tbe prosecution stretches an otherwise · valid statute co encompass actions of i11d!viduals sucn as he.nd fanning the bottom or manually stri.kJna submeried rocks wtth a hamtner·-<:onduct which is clearly outsi~ what one would reasonably bcileve to be the reguuuton's 1nte%lded scope, 
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Well.settled principles. of statutory construction mandate the same 
conclusion: 

Where aencta1 words follow specific words in a statUtory enumeration; the general words are consuued to embrace only objectS similar in narure to those objects e12umeratcd by the prteedin; specific words. Sln;cr, 2A S,tamrca Md StatntQty Cqnsgvction.Sanda 4th Ed,., 1984 Revis. 

"' Thus, to discern the me anini of the tcrrn "altering", one would look to irs context 
a and fhtd reference to major phyaical impacts upon the seabt!d: laying of pipeline, 
9 couttruotion and dredging. One would not conclude that the term "alteringu was 

10 meant to encompD.Ss the de mtntmus impact on the seabed from ma11ual toolts or 
ll hand-fanning tho aand~ As the ~allfornia Supreme Court observed. 
12 

l3 

14 

l8 

le· 

11 

l$ 

l~ 

20 

2l 

"32 

23 

the due process guarantee of fair notice fs vi owed when an act is made punishable under a pre-eximna st.UUte ... by means of an unforesec:bio . judicial onlar;cment thereof. feoplo y. w,idert (1985) 39 Cal. 3d 836. . 8,0, 218 Cal. Rptr, ~7. 

The acts for which Plaintiffa Craft, Ferguson and Wi14on were COllVicteei do 
not constitute the conduct envisioned by NOAA in proacribing "alterina the s.eabed", 
The Administrative history of the CINMS reveals ·that the regulation was moant to 
ptoscribo major indum1al and/or corntmrcial impactS upon the seabed, such as from 
d:eaaina o~rwons. Nor would a person of common intelllaence conclude that the 
roaulation'a reacll extends to the impact (if any) on the seabed ca.uaed by the manual 

:acta fJf recreational scuba divers. As such, when applled to the Plaintiffs' actions, 
IS CFR §93~.7 (a)(2)(ill) is unconstitutionally vague. This Court should vac~ae the 
con'lictions obtainec1 thereunder. 
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V~ The Plaintiffs• Pre•exisUng Rlaht to Dtve and SalYaue che Shipwrecks tn the CINMS Was Unilaterally Resctnclcd by NOAA, ln Violation of the MPRSA 

P.14/24i 
1-'. 

e Plaintiffs F~iiUSon. Jernigan~ Kina, Stocks and Wilson were convicted of 
7 violatina 1~ CPR ~935.7 (a)(S). proscribing the removal or damagini of biatorical 
8 or cultural resources found within the CINMS. Yet the evidence before tlle asency 
9 was uncontroverted that t.be Plaintiffs and their colleagues had freely and openly 

10 been ialvaai.us artifacu from the shlpwreeks oi the ~.s. Wlnjllld Scott and the 
11 Gold1n Horn for decades prior to the desiination of the waters within wWch chcy 
12 lay aa the CINMS. 

13 

14 Plaintiff Craft testified that over t.he past 20 years, be had spent 
10 approximataly '00 hours underwater exploring and salvag.tna the Wltifiel4 Scort. 
la· Cratt further related that these activities had included extensive dliiina, dredaing 
17 and even the dynamiting o! the wreck site. which had yielded hWldreds of iold cams 
lB to persevering divers. Transcript at pp. 3'94-3621. Plaint.iffWilson related a &imilar 
19 hi$tOry of openly and freely diving the wreck site and ncoverins artifa.cta for 
ao restoration and public display. Tr. at p. These pllblic activities were widely known 
21 

~22 

23 

and reported in the mass media in Southom Callforn:ia and to the divina community 
: throuihout the nation in scuba divini ma3azincs. Tr. at p.3502. 

24 One such aniclel. ''There is Gold on tbe Winfield Scott" published in the 
:a~ September. 1969 issue of rlSkin Diver't ma;azine (A~lB-22), describes the condition 
2~ . AlLbouah discuncd durill; tht twr.ag oefora we Admi:Uauauvo L.aw Judae. (Tr. at P:P· 247.3·74; 3680· 2 • ote.) the Bl'ticlo incxplic:ab1y does no: appear tn t.no A4l:IUI:11luative Rcx:o:ct auombla<i by tllcs United e.. ~ert.l1o1oaa, ~· wcJc t!).&y be ctu:ci u Authoritative pUNIWit to fle~fli Rule ot Svid~a 803 2~ >. St.atemaoc in Anei•nt Doeumear. S~o &.ISO, .l,!n!ted, St;tu y. StqjQtwltt- .F.2d -·No. 91·:5582 , cS Clt., Alli :21, 1992), SUp Op. at 2, n.2. 

... . 



l 

2 

3 

4-

e 
e 
. 

7 

8 

9 

10 

11 

12 

of tllt sbil)wmck then: 
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A normal dive of the Winfield Scott is anYthina but thrillin~. Casual observation discloses nothing but miacellaneous, unidentifiable cbunks of iron wreckaae, blended into the shallow rocky bottom ..... (A·20) 

Oiclc Ander!on1S article describes the thrill of recoverini sold coins lost sillce the Gold Rush, the electrifying effect of his find upon hia fellow divers. lllld the .Inevitable result: 

It took about two days for uews of our aold find to reach every diver in Sout.b.~m California. Charter-boats loads of scuba divers are heading to Anacapa Island by the score. (A-22). 

13 Thu&. the Plaintiffs' testimony is corroborated: the recovery oi artifacts 14 from the Winfield Scott-u well as from the other sbipw~ck sites in what is now the 16 CINMS-wwu a widely·publicited activity of which NOAA was well aware at the 16· time of the SanctUary'! designation. Nevertheless, the adminiBtrative history of the 17 CINMS makes little mention of thi.! publlc use of tho nwine resources. and makes la even less of an attempt to accommoda~ scuba divers~ pre~e:dstilli rliht to continue 19 to recover artifacts from the wrecks whieh they had previously been freely and 20 openly wvaiina. 
31 

. 22 

23 

24 

a a 
26 
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28 

The MPRSA, at 16 u.s.c. §1434 (c), provide$ thll: · 
Access~ valid rlihts 
(1) Nothing in this title !ball b~ ccnsuued WJ temtinm:i.ng or granting the Secretary tho riiht to terminate any valid leuo, pemut. license or riiflt of !Ubsiatence use or of accoss ... 

In the CINMS, this statute was in,erpreted .11.3 requirins that even those pre. extstin~ uses of the marine environment thar had far i reater ootenriAl r" int'1t~• 

... 
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2 damage upon the marine ~nvironmcnt .. ~such u t.he oil and gas exploration and 

3 development and pipeline placement (i.e., 11 alterins the seQbed'') at the 17 active 

4 leases within the ClNMS at the time of its deslsnation~-bo permitted to continue. 

6 "Nt.Uional Mariu Sanctuary Program: Balancing Rtsource Protection With Muliiple 

. e Usi!t 1
' 1 g Houston L~ Rev. 1037. 1046 (1 981). This determinacion wu made, 

7 ostensibly, only after 11 
... f:E]xtensive data. on the existhli huriU!J1 activi~e:~ in the. two 

a area [the CINMS and the Point Reyes NMSJ were reviewed, the potential impact of 

9 such activity analyud. and the existing management and reiUlatory authorities 

10 applicable to these activities evaluated." !d. Yet in the case of §93.5 .7 (a)(S), 

lJ. . makini Hieial the long and. traditional usc of artifact recovery from wrecked and 

12 abandotted shipwrecks, there is simply no evidence whatsoever that any efforr at 

13 balancing or ~ommodating this pre•ex1sti.ni public usa was even attempted. 

l4r 

la Tho FEIS simply makes merely passing mendon of shipwreck diving in the 

le· CINMS. At p. E-SS-S6 (A-5~6)! 

17 

lS 

l9 

20 

21 

'22 
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26 
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27 
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No extensive onaite inventory of the cultural and hbtorical mourc::s of the 
atUdy area has yet been conducted. ... The discipline of underwater archaeology is 
relAtively new and has not yet been extc~ively applied in the study area. As a 
result. mo&t of tho illt'ormatioo which is currently available concernini underwater 
sites is bMcd on the repom of amatei.1I' collectors and sport divers. . 

In Scct!on E. 3. of the FEIS, "Human Activities". which ·osten3ibly 

"descnb~:s the scale and intensity of the major area uses, §i·· entitled "Recreation,... 

contains A narrative description of scuba div1ni witlun the CDlMS, yet nowhere is 

tho one activity to be prescribed--the collection of artifacts from shipwrccks··even 

mentioned! No effort was made to quantify the extent of whAt the FEIS had (in 

other sections) rccaanized as a public usc of the shipwrecks within the ClNMS. 

Nor does the PElS identify or ct:sscrtbe those shipwrecks which. were considered to 

.. • . 

-
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be historically and/or archaeologically significant and hence, worthy of proteCtion. 

The FBIS contained no evaluation of the contemporary ~ondition of any of the 

shil'wreck sites. In analyzing the effect of §935.1 (a)(S) on the users of the CINMS 

shipwrecks, the sum and substance of NOAA's conciusion is a mr:I'CI tautology: 

· This re;ulition should oot signh1eantly effect activities within the sanctuary, 
except the collection of historical artifacts by recreational divers. FEIS at p .. 125-6, 
(A-14·15). 

·such "analysis11 is. woefully inadequate to comt)ly with the strictures of the 

National Environmental Policy Act C'NBPA")! ".,,jt is now well settled that NEP A 
• 

iuolf doea not mattdite particular results. but simply prcsetibes the tt~cessary 

process .... NEPA merely prohibits un1nformed··tathcr than unwiec-asoney act.ion." 

Robertsgn y. Methow Valley Citizggs Copncil490 U.S. 332, 109 S.Ct. 1835. 1846 

(1989}. 

'!he Ninth Circui' deemed an BIS dttfcient that reflected only a. feeble 

attempt to deserihe the~ enviromnent as it ex!sted prior to the proposed fede'ral action. 

The roviewills court was required to, " ... make a praamatic judgement whether the 

EIS' from, content and preparation foster both informed decision·makini and 

infomied public participation. tt ~~IitQm;a v. Blo££ 690 f'. 2d 753~ 761 (9th Clr. · 

1982). In the iMtant ca,e, as demonstrated by the paucity of information in the 

administrative history, there can bo little question but that NOAA's decision to 

proscribe the collection of artifacts from ill shlpwreclc' witbin the CI'NMS was 

anythini but uninfonned. 

The right of salv4~e. or th~ rescue distressed property from marine peril.!£ 

of ancient vintage and has for centuries been a. fundamental tetlet of federal admiralty 
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law: 

Under the maritime law of salvage, a salvor has tile right to searcb. and explore navigable waters for salvaae11ble sites. Upon ''findioa" a site which is not being worke~d by another salvor. he may undertake to rescue the lmperiled carao and brina it before the Admitalty Coun for a. determination of a salvage award. ~ Coin Co. Ipc. v, The UnicJemifled Wrec~ .549 F.Supp. S40, 555 (S.D.Fla. 1983). 

It !laa been well-&ettlod. that mllrine peril exi3t& as a nutter of la.w on a 
s!Upwreckod vesso~ as "[Elven after dls~overy of the vessel's location it is still in 
peril of beina lost through the actions of the elementa." IteWlre Salyors. IgS(, v, xh; 
UJlid,ntHJs;;. etc. Yesael569 F. 2d 330. 339 (5th Cir. 1978), 

Moreover, federal admiralty_la.w has established tllat recreational scuba 
divers have the riiht to continue to recover artifacts from historic shipwrecks without 
the molestation or inted'crenc~ from interlopers. In Indian River Regpypr:y Cp. v. 

IbQ Cbiag • a commercial salvor sought the exclusive rlaht to recover a cargo of 
nineteenth centUry Enallsh ironstone china from a well-known mtpwreck located at 

tho mouth of Delaware Bay. Alarmed at the imminent deitl'Uctioa of a popular sport 
scuba diving and fishing destination. matlY of the charter boat captainst divers and 
fishermen of coastal Deliware a.nd New 1eracy coiU.esced into the nonprot1t 110cean 
Watcll'~ acd intervened in the adml~ty litigation initlated by tile would-be salvor. 

The District Coun rJled that Ocean Watch'3 pnor competilla interest in the 
shipwreck :from its mombera' fifteen yean of continuous diving and salvagini china . 
as well as its interest in preserving it5 right to continue to recover artifacts r"rom tbe 
so-called "China. Wreck" gave the oraanization St8l1din8 to illterven.e and contest the 
claim the con:unercial sillvot~ o!aim to exolustvc sJLlvaae nghu to the wre~. 108 
F.R.D. 383, 387 (O.Ool. 1985), On clle merits of the competina claims. the 

-
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admiralty coun found that: 

Members of Ocenn. Watch began to use an<i t'Os&ess the Chma Wreck. fifteen 
yean befort: IRRC's late arrival. Ocean Watch hu proven its ability to salvage the 
wreck in a manner that ptovides supstantial recreational enjoyme:n and co~rcial 
success. It has every intention of continuing to use and possess the wreck as 1t has 
in. the past. and to salvaac it in a way that ben~efits tlle sport·dlvini and fishing 
communities. Ocean Watch has established its auperior right to dive tile China 
Wreck under the law of finda and fs entitled to m order perma.c~tly enjoin.ing IRRC 
from cornmerc1ally salvaging the wrecx. 645 F. Supp, 141, 144-S (D.Del. 1986), 

In the ease of.the Winfieid Scott and the Goldln.hom, it is NOAA that is the 

la.tc arrival. Like IRRC with tb~ China Wreck. the agency seeks to unilaterally 

reacind any preaexi&tini rights the sport diving community had established in tb.c 

shipwrccb tluouah decades ~>!-the open, continuous anci notorious recovery and 

restotation of artifacts from the shlpwrecks. · 

Notwithstandina the fact that such an action by NOAA is in direct 
contra.vention ot § 1434 (c) of the MRPSA-the statute which authorized the creation 

of the CINMS-in the instant litiaation, the Plaintiffs' pre-existing right to dive and· 

salva41e the shipwrecks ~ithin the CINMS is firmly irouncied in admiralty la.w. It 

ha! long been well-settled that. ~[!]here is no dearth of example of the obligation on 

la.w couns which ittempt to enforce substantive rlghta arising from admiraltY law to 

do so in a manner canionnina to admiralty practice." Gamtt 'i· Moore-McCormack 

~317 U.S. 239, 243, 63 S.Ct. 246, 87 L.Ed. 239 (1942). 

ThJs Court ~hould recoin1zo me Plaintiffs' pre.ex.isting rights as salvors of 

the Goldinhom and Winfield Scorr shipwrecks within the ClNMS. Such a result ia 

c.ot only pre-ordained pursuant to Ule MRPSA, it is a fundamental rlg.bt arismg our 

of federal udmiralty law. For the foreaoina reasons, tho convictions ot the Plaintiffs 
for Violation of §93S.7(a)(S) of the CINMS resulwons must be vacated. 

i 
. I 

I 
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VI. The Clvtl Penalties Meted Ou.t For VIolations 
of CINMS Re,ulattona Were Disproportionate to tbe 

Necllaible Harm Inflicted to Sanctuary Resout~ts 
and Must be Remanded 

ALJ Dolan recommended, and NOAA in fact meted out stiff civil penalties 
-

for each of the convictions. In particuiu. Plaintiff Jack FeriUson, who served as the 

divemaster of the charter yoya.ae. waa, by vinue of his position. singled ou: by 

Dolan as the "ringleader!' ot the group and fined $100,000.00. the maximum pen.Uty 

pcrminc;~ under the regu.tatlons. Ic the Mmna-m:CHftgp ~raft. et AI.. supra., allp op. 

at 33. Such a penalty is arozssly disproportionate to the harm··lf any--done to the 

shipwreck sites and seriously misapprehenas the role that the aivemaster plays in 

relation to the other divers Ol1 the charter. 

Ranger and underwater undercover aaent Yvonne Menard testified that the 

19divemaster" was_ a diver with an advanced trainini certification whose duey was to 

loa the individual divers in @d out of the water, to describe to them collectively the 

damflcant safety· c:on&idera.tions for tha particular dive and mast importantly, to be 

responsible rortbe response In tho event of any diving emeraency. Tr. at pp. 60. 

802-3. Men~d understood from lle: divinS experience that the divemastcr i3 not to 

be considered-as A1J Dol!Ul apparently did--to bo th~ commandcr·fn-chief of all of 

the dive~. 

Tho evidence before the ALI was ullcontrovcrtcd that the !hipwreck sitos of 

both the Goldennorn and the Wtnji41.d Scott had been h.oa.vily impacted by· 

profe5aioruu salvors and by decades of recreational scuba divini. Dl tho case of tho 

Wtnji~id Scorr, the shipwreck h~a been dynamited and torn apart ln the 1890's. 

further blasted in the ~earch for $crap metal durlni the Second World War, and 



-------- ------ ------ -- -- ··-- ·- -·-- - - -·· 

l 

2 subjected to the modern day gold rush of thousands of divers eaaer to recover a 

3 piece of her remaining gold. See genuaily, Deliado, "'Water Soabd and Cavertd 

4 With Barnacles'' Vol V. Bxh. 204; Anderson, supra. Tr. at pp. 3590-3622; 3678-

e 84. 

e 

7 Underwater arcbeologist Jack Pierson testified that the archaeological 

a potential of the Winfield Scott had been greatly diminished due to the great degree ot 

9 disUlrbance o£ the shipwreck. Bocausa of its location in richly oxygenated shallow 

lO water. ncar to shore. the sbipwreck: was subjected to further deterioration from the 

ll. actions of the waves. chemical decomposition throuall the corrosive effect of 

12 saltwater and biological decomposition cilll!ed by marine oraa.niun.s. Moreover. the 

13 Winfltld Scon is by no means unique~ as at least ten other sintilar shipwrecks from 

l4t the California Gold Rush era are extant off the coast. each of whicll arc in a far better 

la stiteS of preservation. Tr. at pp. 398·417. In October, 1987, the Winfield SciJtt had 

l! not yet been nominated to the National Resister of Historic Places, the oificial 

~ 7 fedetal rcaistry of those sites dtemed to be of particular uc.!laeolog.ical or h.i!toric 

l8 sianificance. Is the Matter qf Clifwn C!lfi. er a!. supra. at 32. 
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Pierson further cHscounied the significance of the objects alleiedly 
. . 

recovered by cettain of the Plaintiffs: there were literally thousands of the small brw 

aaila usecl to affix copper sbcedna to the vessel's hull; for more than a conwry, the 
lumps of coal were cornmonpl~ on :ihlpi navtaBlilli tll= Pacific co!Ut. Tr.at 417-9. 

Similarly, the Goldtnlwm shipwreck consist only of a. flattened steel bull 

flush on a bedrock bottom. continually raked by the wavos on the aestward side oi 

.Santa Rosa Isla.nci. With little or no sand procect1ni its corrodtn~ frames, 11ny 

a.rtifact3 which once might nav~ present have washed away; organic mau:nai such as 

. ··' 
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2 the "Une and shroud11 allegedly recovered from the Goldenhom by Plaintiff Wilson 
3 would have long since disappeared. Tr. at pp. 419·24; 443.4. The Goldenhorn had 
4 not been nominated for the National Resister ot Hlstor:fc Piaces at the time of the 
5 underlying prosecution, either. In the Matt;r gf Cllftgp ~rill· ~' aLsupra. 
e. 
7 As the shipwreck! lay in an exposed, hostile environment, had each 
8 previously been heavily salvaged both commercially and for decades prior to the 
g creation of the CINMS by recreational divers (!ncludina the Plaintiffs). the recovery 

lO of the s~. commonpla.c~ ani! act& by the Plaintiffs for preservation and display 
ll should be viewed not, as did the AU, aa vandallsm or looti:ai, but rather as their 
l2 rescue from marina peril and ineviab~ destrUction. In light of the Plaintiffs' pre-
13 existing ri;ht to enga;e in the salvaao of shipwrecks in what was later desi~ated as 
14 the CINMS. the civil !'enalties imposed are clearly diAproponionate to whntevor 
lC neallalble b.arm-if any--done to the sanctnaey resources. 
le· 

l.1 Aa did the AIJ. the case of Plalntiff and divemaster Jack Ferguaon b~ 
18 particularly ~lose scrutiny on review. !n finding illilt for each of the offenses 
l i charged. the AlJ 

20 

E! 
I 

... reluctantly impose(d] the i.ruWtquate ctVU penalties assessed by Agency CoUllsel in six of t.!lc seven caacs .... Mr. Ferguson is a spec1al cow.e. As the cUvema.mr h.: bore a spcci.a.l responsibility. ~ supra at 33. · 

Yet ascrlbini respQnaibility for r.he acta-·or lack thereof··hY the cha.ner vesael's 

leading sqj'ery diver is a clearly e:roneous finding of legal liability fo: the aciiollS of 
others which is unsuppomd by any r~lltimony nor by any other evidence on the 
record whatsoever. Even the i'Overoment witnesses understood that Ferguaon's 
function was nor chat of "commtllldc:r·in--cbiet" of all of his fellow divers, .as t.b.e 
ALI's punitive imposition would sugaest, but rather, :1 strictly adnlinisLrative post as 
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2 the lead divin(l safety officer. 

~ 

;- . ....:..__ .. .._...., 

P. 10 

4r Reviewing cow are required to base their decision& 1.1pon the:: record in the 

e case below. If the agency's findiua cannot be sustained upon the administrative 

. 6 record m~e. the rcviewfna court muat remand the determination in que$tion for 

7 further consider&tion. UnJted Stntes Unos v. Fedcrnl Macumo CQmmi~WC 584 

8 F.2d ~ 19 (D.q. Cir. 1978). 

9 

10 . _The $1 oo.ooo. 00 penalty imposed upon Ferguson is not only 

ll disproportionate to the neiliaiblo ha:m dooe. to sanctuary resources; it is notb.inglesa 

l2 than out:aaeous when comp~ed ~o the other civil fines asaessed··tbe neareat to 

13 Persusonls being lower by a factor of ten! Moreover, it ia manife~t that the 

14 Fersuson fine is base upon a clearly erroneous Ieaal standard of liability unaupporteci 

le oa the record as a whole. I£ the civil penalties aaacssed he:cunder arc to be suswned 

18· in Uaht of the Pfaintiffs' otller legal ar~uments, at the very least this case mU8t bo 

17 remanded to the admlnbtradve aaency for ttle determillation ot a oivil penalty 

18 proportionate to tho harm done to sanctuary resources by Fersuson hitnSelf. and not 

19 by those for who!c actions he bore no Ieaai .responaibillty whwoever. 
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t5 VII. Conclusion 
6 F.or the foregoing reasons. the Plaintiffs reapectfully request that this 
7 Honorable Court grant their Motion fot Summary Judiment and vacate the civil 
8 penalties assessed asainst thctn by the agency below. In the alternative, the 
9 Plai.nti~!s request that tbe Court fittd the penalties disproportionate to th= negllajble 

lo harm. if any. infllcted upon the n:sources of the CINMS and remand this case to the 
ll aaency for a new determin.adon of civil liability. 
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