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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
KRY WBST DIVISION

UNITED STATES QF .PMERICA, CASE NO. 92-10027-CIV-DAVIS
o CASE NO. SS-lOOSI-CIV-DAYIS
Plaintiff,

MAGISTRATE JUDGE GARBER
|V.

MELVIN A. PISHER, : KANE PISHER.

SALVORS, INC., a'FLarida corporation,
M/V BOQKMAKER, M/Y DAUNTLEBSS, M/

l
|
l\ TROPICAL MAGIC, their engines, apparel,

rackle, appurtenances, stores, and
cargo., ip rem,

Defendants.

MOTIVATION, INC.,
plainciff,
v.

| UNIDENTIFIED, WREGKED AND
| ABANDONED SAILING.VESSEL, ®tC..

pefendant. .

EIHDIHGS_QZ_IBCE_AHD_SQEELHEIQHS_Q!,L&H

|

\ This acnioﬁ-,stems from Defendants’ 1992 creasure-hunting
‘|i activities in the Plorida Keys National Marine sanctuary (the Keys
‘ Sanctuary) - In Csse Number 92-10027-CIV-DAVIS, tha United States
alleges that cneloafendanta illegally destroyed seagrass in the

Keys Sanctuary ani removed arxtifacts. The government aacks damages

and an injuncticn under the Marine protection, Research and
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Sanctuaries Act (tbe Sanctuaries Act) . In 1995, Motivationm, Inc.,* |
filed a scparate‘%ction, seeking title to the samé artifacts and &

galvage award. Sca Case Number 95-10051-CIV-DAVIS.

l On May 9, 1§§7, the Court dismissed the three vessels, the M/V

- Dauntless, the .‘H'jv Tropical Magic, and the M/V Bookmaker, as
Defendanta in Cigé Number 92-10027. The Court then triéd this :
matter without a{éury on May 12-13 and 19-21, 1997. At trial, the
Court dismissed éélvin A. Pisher as a Defendant in Case Number 392-
10027, then dis{éssed Case Number 95-10051 entirely. Therefore,
i| the only remaining Defendants are Kane Figher and salvors, Inc.
(collectively ref&rrad to below as “the Defendants”) . ;

Based on th&yevidence adduced at trial and pursuant to Federal %
Rule of Civil Q;ocedure s2(a), the court enters the follewing
Findings of Fﬁctihnd conclusions of Law.

i = i

A. Seagrass Damaga
1. From Jan@ary through March 1992, the M/V Daunclaess, the M/v

Tropical Hagic,sgnd the M/V Bookmaker conducted creasure-huncing

operaticns in Aclontic Ocean waters off Grassy Key, Florida, known

ag Coffins Patc&; |
; ; i

* Ssalvoers, iﬁé., and Motivatcion, Inc., are ralated treasure-
hunting companies that Defendants Malvin and Kane Pleher operaltsa.

* To the egien: that any Findings of PRact represent legal
conclusions, they are adopted as Conclusions of Law.

% |
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2. Coffins ?étch ig located within the poundariea of the Kays @

Sanctuary, a Ccngrcasionally— designated National Marine Sanctuary.

S = —

Thea Keys Sanc:uaryfis comprised of 2,800 square nautical miles of

coral reef, seagriss, mangrove fringe gshoreline and hard-bottom

habitats that Congress designated for special protection in passing
the Florida Keys #ational Marine Sanctuary Act (the Keys Act) in

1990.

3. Kane Fisbé?, an employee of Salvors, Inc., was captain of

the M/V Dauncleaéiénd directed its treasure-hunting activities in
Coffing Patch fEéﬁ\ January through March 13992. Fisher also
directed the ac;i@itics of the M/V Tropical Magic and the M/V
: Bookmaker during:téose three montha. All three bcats werc in some
capacity wcrking}f;r Salvors, Inc.
4. The chreéf#essels were equipped with prop wash deflectors,
alsc known as nailboxes, while operating in Coffins Patch. The
.. mailboxes asslst;d in treasure hunting.

5: Mallboxes'ronslat of a pair of large, angular pipes mounted
on the transom oﬁ a vessel. Once lowered from the transcm, one end
J of each pipe fica dlreccly over each of the vessel’s propellers.
q The pipe turns ar a ninety-degree angle and then aims straight
ﬁ down, directing ;ne thrust of the ship’s engines tawards the sea
bottom. The goal ia to displace sediment and unearth buried items.

6. Mailbaoxeg are powerful devices that can displace five faet
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1 of hard-packed mn& in chirty-five feet of water. They also can
|

1 excavate up to tdenty five feet of sand from the ocean bottom.
|

They can make a pa}e in sand thirty feet across and three to four

feet deep in fif%éan geconds.

7. The wata? in Coffins Patch is very shallow, in many places

only fifteen Eccgldeep.

8. Using mail%oxgs, the Defendants made more than 600 holes in
" the Coffins Patch aca bottom during the first three months of 1992
'1 while atccmcing :.c unearth artifacts. These holes are commonly
. raferred to as bluwhcles The mailboxes on the M/V Dauntless made
395 blowholes, apd Xane Fisher personally ordered at least 300 of
them to be dug. if

9. The bloﬁhéles averaged twenty to thirty feet in diametex
and three to f£ive feet in depth. and extendad along 2 line for moxe
than a mile. H

1 L0. Bancroft.Thorne ia a Marathon dive boat operator who led
| : !
I
|
|

|

1 ninety dive l:rip:e -pc: Coffins Patch from 1987 through 1992. Thorme
l obsarved the M/é Eauntlals, the M/V Tropical Magic, and the M/V
Bockmaker using ﬁ"»ilboxas in Coffins Patch on several occasions in
January, February ‘and March 1992. Neither he por Kane Fisher saw
any other boats'; __salva.g:.ng in Coffins Patch dur:.ng those three
3 3

t

8
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months.’

11. The thrﬁé vesselas salvaged about 1350 yards from where

Thoxrne and his clients were diving. On several occasions, the

mailboxes causedlhflarge cloud of silt to wash over Thorne and his
clicnﬁs, reducing,fiaibility to zarc and forcing them to move dive
locatiocns.

12. On at léﬁqt one occasion after this happened, and after
the three vcaselé;had left, Thorne and other divers swam oOver to
the area where tﬂc bhoats had been working. Thorne saw Qumerous
blowholes that héﬁhad not previcusly seen.

13. Kane Pishér placed spar bucys on the ocean surface to mark
the site in Coffiﬁs patch where he had salvaged for treasure. cn
March 23, 1992, ?illy Causey, the Keys Sanctuary Superintendent,
dove baneath one é}_the buocys in response CO unconfirmed reports of
damage to the océ%ﬁ bottom. Causey counted nine blowholes on the
sea bottom, all ééntaining extensive seagrass damaga.

14. Causey f}:urned to the area on March 23, 1992, with a
video camera. Heééscumenced twanty-five blowholes up to nine feet
deep. Causey belj;yed the blowholes were made in the middle of

seagrass beds becuuse (1) all had dead seagrass in them, and (2) he

L
o —

) Rane Fishel. restified he observad several old blowholes in
Coffins Patch whei he first began digging there in January 1992,
put saw no more tHan 10 on the first day and less than 100 during
the entire time he salvaged there.

5
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found long saagraaa blades exposed at the edges of the blowholes --

the type of bladpu_normally found in the middle of seagrass beds.

causey believed Ehe holes were made during the previous month
pecause rubble in:and around them was stark white -- the noxrmal
color of freshly exposed rubble. There was no algae growth that he
would have expecpeg to sea on older rubble.

15. Harold: Hudaon, a Keys Ssanctuary marine biologist,
videotaped blowhqﬁés in Coffins Patch on April 4 and May 5-6, 1992.
In May, Hudson andinina other divers video-taped seagrass damage in
forty-one blowhclés. Hudscn documented large chunks of seagrass,
some up to two fmibt thick, that had been ripped out and had fallen.
into the blcwhoies. He saw rubble and sediment on top of dead
seagzrass. Hudson belxeved the damage had occurred in the previous
two months becaus: fine sediment had settled on seagrasa blades.
If the damage had been older, that gsediment would have washed off.
Hudson described the seagrass damage as massive.

16. on April 25, 1992, Curtis Kruer, an chvironmannal
biclogist, phctographad about twenty-five blowholes 1n Coffins
patch, some up to Six feat deep. Kruer observed hay- -bale-sized
{| chunks of seagrahs:lying in the blaowholes, and up to three feet of
sediment o top éC dead seagrass.

17. Xruer b?iicved the blowholes had been made no more than

two months earljér Dbecause (1) sediment was still sitting on
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seagrass bladeaéaﬁd (2) the coral rubble he observed was stark
white. In addit%oa. he believed the holes were man-made, rather
than caused by t{d@s and currents, because naturally caused craters
are much shnllowébland not as steep as the blowholes he observed iq
coffinsg Patch. ETgere also had been no major storms 1in the area
that would have?cﬁuscd such severe natural erosion. The only
gimilar damage tﬂ@g Kruer had seen was caused DY bombs dropped from
airplanss onta a;_l_;_gmbing test range in waters near Puerto Rico.

18. Dr. Jcaépg Zieman is an environmantal science professor at
the University éf; Virginia who has spent his career studyinc
seagrasas. Zieman VlBlt&d coffins Patch in May 1992. He observec
blowheoles up toi.orty faet wide and ten feet deep, many of whichk
contained an “i.r;c\:cdible amount” of dead seagrass. He alsc saw
hay-bale-sized c@unks of dead seagrass. In thirtTy years of working
with seagrass, Zié@an had never seen such extensiva damage.

19. Like othor scientists, Zieman thought the holes had been
made within nh; previgus Cwo unnths because the exposed coral
rubble was :til% white. Like Kruer, he believed the holes were
man-made, rather;Lhan natural, because of their symmetrical shape,
depth, and atcep%gés.

20. The Mar%h 1993 “Storm of the Century” brought gale force
winds to the Flor;da Keya for thirty-siXx hours. The storm moved

substantial matarlal on the ocean bottom and filled in the Coffins

@oos
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patch blowholes. fpeithar of the defense experts who testified at
erial, Harold Haniess and Anitra Thorhaug, B8aw the Coffins patch
plawholes before ?he storm filled them in.

21. The blcwhbles that Defendants made damaged at leastc 1.63

acres of acag:aa&{ This figure is based on Zieman’s review of
photogzraphs Cakcniéf the damaged arcas by McIntosh Marine in 1992,
and a McIntosh Mirine report calculating the damage pased on (1)

the number of holes and (2) the percentage of sand to seagrass

rhroughout the azea. Using the same photos, Zieman independently

calculated the daé@ge and came up with the same figure as McIntoesh

Marine. zieman did other damage calculations based on different

sets of phoccgrapﬁé} and concluded that rhe damage could have been
as high as 3.3 acres. However, he concluded that based on the

cquality of the Mc}@toah Marine photos, 1.63 acres was an accurate,

albeit conservagfﬁe, damage estimate.

B. Rastoration

22. The Coffins patch area is swept by high-energy waves that

keep bare sand arcas in motion. This inhibits or limits seagrass

recolonization in the area.

23. Nacural Fecolonization in sandy areas of Coffins patch is

very slow. A fuiiérecavery of seagrass in the area whare blowholes

were made will take between S0 and 100 years.

24 . The Nati¢nal Oceanic and Atmospheric Administration (NCAA)
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conducted a pilot project to determine if it could restore scagrass
in the Coffins Patch damage tract by transplanting it. However,
none of NOAA's acggraaa transplants survived. There have been no
succaessful transpl;nts in other areas with wave energy similar to
that in Coffins Potch.

25. The seagiﬁss Defendants destroyed cannot be restored or
reﬁlanted in the area of the blowholes.

26, In Decermbar 1996, NOAA conducted a survey to identify
potential seagrass restcoration projects in the Keys Sanctuary that
| would be similar sn scale and nature to the seagrass injuries in
Coffins Pactch. NOAA determined that the most viable off-site
regtoration projabt would be to transplant seagrass into boat-
impacted areas wﬁﬁch had later become no-motor zones (Prop Scar
Restoraticn Proj eét;) i

27. NOAA aelgcted boat-impacted areas becaﬁse thay 1) are
among natural acagrass beds, 2) represent a human-induced injury,
3) can be found in hydrodynamically protected areas, 4) present
large-scale scarriqg that is not recovering, 5) have been restored
in this gecgraphlé area and elsewhars, 6] occur in sufficlent
acreage, and 7) épnstitutc an injury not unlike that found in
Coffins Patch.

28. NOAA devaloped a restoration plan to implement the chosen

project. The priwary components of this plan include idencifying
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methods of site markimg. planting'techniqucs, monitoring, and

evaluating succegs.
29. NOAA detormined the appropriate scale of the compensatory

seagrass restorati@n project using an agsesament methodology known

- , as the Habitat quivalencylnnalyais (HEA) . The HEA quantifies the
total resource sexvices lost due to an injury. The HEA determines
the quantity of eq@ivalent habitat necessary toO be restored and/or
created, 80 thatltptgl resource services gained through reatoration
equals total rcacﬁicc Bcrﬁices loat due to the injury. sgervices”
|| refers to functions chat a resource performs for other resources or

humans.

30. The HKEA is appropriate ta determine the scale of

1 compensatory restgration procjects when 1) the primary category of

lost on-site secvices pertains to the ecological/biclogical
\ function of an area; 2) feasible restoration projects are available
that orovide services of the same Ctype, quality, and comparable
value tc those that were jost; and 3) sufficient data on the

required HEA input parameters exist and are cost effective to >

callect.

| K
31. Since thece three criteria were met in this case, the HEA
is the most technically appropriate and cost-effective methed to -

quantify the natural resource damage.

32. Based on.an estimated 1.63 acres of damaged seagrass in

10
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Coffins Patch, NOAA calculated the total services loat due to the
seagrass injury. the total services provided by the Prop Scar
Restoration Projcqt, and the total acreage of compensatory habitat
required, so cthat iotal resource services gained were equivalent to

total resource sq%vices lost.

33. An acre;year represents the total level of ecological
services prcvideg‘by one acre of seagrass over 23 single year.
Using the HEA, NQ#A calculated that 44.08 acre-years of services
were lost due to the injury in Coffins Patch.

34. NCAA alsc used the HEA to calculate the scale of
compensatory habi;at necessary tO compensate for the 44.08 acre-

years of lost seagyrass services. NOAA determined that 1.55 acres

of seagrass habitat must be restorad under the Prop Scazr

- Restoration Project to compensate for the lost seagrass gervices.

35. NQAA has{gstimated the cost of implementing the 1.5S5-acre
Prop Scar Restoraﬁion Projqct.' The estimate includeé the costs
necessary to obtajn aerial photographs of selected sites, perform
on-site "groundtruthing,” collect and install seagrass planting
unics, obtain ncqpssafy permits, and monitor the project. The
estimate includes expected labor, materials, and travel costs for
each of these steps.

36. The rotal cost of implementing the Prop Scar Restoration

Project is $351,648.

11
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37. NOAA has incurred certain costs to respond and assess
damage to ganctuary resources in this case. Those costs total

§211,130. As of January 1997, $§26,533 in interest had accrued on

these costs.'

c. Artifacts

38. Conccxﬁupl information 1is the relationship between
artifacts and ﬁ%karials i{n an archeolcgical site that provides
patterna through ;hich archeologists may make inferences about thé
past. |

33. In w;dgly scattered shallow water shipwrecks, a
distinction may;_bu drawn between primary cultural deposits,
secondary scatter, and rerciary scatter.

40. The primary cultural deposit is the location where the
ghip itself haa:gunk co the bottem cf the sea. In this area, a
homegenous assemblage of artifacts remain closely associated to
each other and contextual information is more likely to be found.

41. The setondary scatter of a site has less contextual
information. It:prcvides a good indication of where to lock for
the primary cul:ﬁral deposit, as well as the rest of the gits.

42. The tertiary acatter has even less contaxtual informatioh

to offer. Artifacts are scattered over a wide area. The tertiary

‘ The partiea have stipulated tc the amount of response costs,
damage assessament. cOSts, and interest.

12
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gite may be miles ‘away from the primary cultural deposit.

43. The De:_fc___ndant:u excavated and racovered 2 number of
artifacts from t:.lh_‘a_s sea bottom in coffins Patch in the course of
their treasure-hémc_;ing activities. These artifacts were recorded
on a Conaervacioh;__i:-ab Arcifact Report.

44. Dased on.the vessel logs compleced during the excavation

and recovery, Defendants'’ activities took place within a tertiary
gcatter, as Defi‘;‘udant.a were trying to {dentify whether a site
axiasted in a particular area of coffins Patch.

45. Accord:’én@_;_ly, the Court cancludes that lictle, 1if any.

contextual information was lost in the course of Defendants'’

creasure-hunting jccivities in Coffins patch.®

1 - CONCT.OSTONR QF LAW

A. The Statutery Scheme
‘ 1. Congress .snacted the sanctuaries Act in response O “a
growing concern about the increasing degradation of marine

habitats.” S. Rep. No. 595, 100th Cong.. 24 Saess. 1 (1988},

reprinted in lsag_u.s.c.cua.n. 4387.

o S—

s The United. States argues contextual information was lost
because Defendants did not record sufficient information about the
artifacts during their treasure-hunting activities. The United
Sratea contends it is entitled to $68,445 to conduct 2
scientifically performed analysis of the impacted site and restore
part of the lost'skoncext:ual information.

¢ To the extent chat any conclusions of Law represent factual
findings, they ars adopted as Findings of Fact.

13
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2. The Sah¢#uaries Act provides for the protection of
important and aeﬁgitive marine areas through the establishment of
marine sanctuariéﬁl The purpose of the sanctuaries is to preserve
gsengitive areas for their conservation, recreational, ecological,
or aesthetic value. Id.; 16 U.S.C. § 1431. Under the Act, cthe
Secretary of Ccn%érce may designate and manage marine sanctuaries.
16 U.s.C. § 11533. The Secretary has delegated those
responsibilitieqfﬁp NOAA.

3. The Sancﬁyarics Act imposes strict liability om “any perscn

who destzroys, ¢§uscu the loss of, or injures any sanctuazy

regource.” 16 U.S.C. § 1443; lnited Sracea v M/V Mias Beholden,

| 856 F. Supp. 668,,6 6§70 (S.D. FPla. 1994). The Secretary of Ccmmérce
G may seek damageéﬁfrom and injunctions against anyone who destroys
|| oF injures sancéuary resources. 16 U.S5.C. §§ 1437 and 1443. A
: 2
? person may avoid }iability under Section 1443 only if he can show
! that the damaée wzs (1) caused by an act. of Ged, an act of war, or
the act or cmisg%bn of a third party, (2) caused by an activicy 5
apthorizad by téﬁér&l or state law, or (3) negligible. 16 U.s.cC.
§ 14¢3(a) (1) and (3).

4. The SancﬁQaries Act broadly defines “sanctuary resource’ as
*any living or p@nliving resource of a national marine sanctuary f
chat contributes .to the conservation, recreational, ecological, ;

historical, resp?rch, educational, ox aesthetic value of the

14
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sanctuary.” 16 UI.'_'_{:C.‘. § 1432(8) .
S. Ccngresaiqiso may designate sanctuaries, 2S it qQid in 1990
when it passed cae:Keys Act.. Pub. L. No. 101-805, 104 Stat. 3089
(1990) . The Xeys Act prcvzdes that the Secratary of Commerce shall
- \ manage and police ‘the Keys Sanctuary under the Sanctuaries Act.
\ Keys Act § S(aJ.: ﬁence, anyone damaging Keys Sanctuary resources
is liable to :nezépvernmenc in the manner described in 1§ U.8.C. §
l 1443. Id. .
\\ -_f B. Seagrasgs Damage
ﬂ 6. Among thé:Congressional findings in the Keys Act were that
: »spectacular, ugique and nationally significant marine
. envircnments, lnc*udlng seagrass meadows, * need protaction through
establishment uf a’ marine ganctuary. Id. at § 2.2,
i b Seagrasa ie distributed in gignificant amounts along the
| Plorida coast, and; in particular, the Florida Keys. It stabilizes
‘ the sea bottom andﬂhelps prevent erosion. It provides a naﬁitat and

| a refuge foT nnmerous gmall invertebrates, figh, and other

\ organisms. It seryes as an important base in the food chain. It
E helps recycle nutxxenta into ocean water.

8. The couxt finds that seagrass is a resource within the
meaning of both Lﬁe Keys Act and the sanctuaries Act. See Inited
\ srates v Fishexr, 22 FP.3d 2862, 265-66 (1l1th Cir. 1994) - Therefore,

anyone who destrcocys O harms Sseagrass ig strictly liable to the

15
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United States for damages unless that person has a defense under 16
g.g.c. § 14a3(a) (1) oF (3.

9. The Ccur;=§lac finds that Defendants injured and destroyed
1.63 acres of széérass by using mailboxes Ca salvage for treasure
in Coffina Patchl in January, February, and March 1992. The

evidence that sup:ports chig finding is;:

a. Testimony from Kane Fisher and vessel logs indicating'that
mailboxes on the three boats made more than 600 blowholes in
Coffins Patch during the first three months of 1992.

b. Testimeony from Kane Fisher and gancroft Thorme that no
otner salvagers wexre digging for rreasure in Coffins patch
during that time.

c. Testimony  from Bancroft Thorme that despite consistently
running dive operationsg in Coffins Patch from 1987 through
1992, he never saw plowholes of the type aC {ssue in this case
l until after Kane Fisher and the chree boats left the area.

d. Testimony. from Billy Causey that on March 23, 1992, he
discoverad - hlowholes with seagrass damage directly below a
surface bucy . left by Kane pisher to mark the spot where he had
salvaged in Coffins Patch.

e. Testimony from Billy causey. Harold Hudson, Curtis Kruer,
and Joseph Zieman that the blowholes they saw in Coffins Patch
in March, April, and HMay 1992 had been made within the
previous two, months because (1) the exposed coral rubble was
white and not fouled by algae, and (2) sediment remained on
seagrass blades.

P
]

£. Testimony from Billy Causey, Harold Hudson, Curtis Kruer,

and Joseph Zieman chat the freshly made blowholes chey
observed had been made in the middle of seagrass beds pecause
of the amount of displaced seagrass and the length of the :
blades of the remaining seagrass. :

g. Testimony  f£rom curtis Kruer and Joseph 2zieman that the |
blowholes they observed had not been caused by naturc because

16
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the holes che more aymmacrical, gteep, and deep than
naturally caused craters.

h. Testimony from Josaeph 2zieman and the report of McIntosh
Marine indicating that tha blowholes damaged at least 1.63
acres of seazrass.

1. Testimony from Harold Wanlegs and Anitra Thorhaug that they
did not view the area in question until after the March 1993
-storm of the Century” nad filled in the blowholes. Because
the government's expart witnesscs had an opportunity O view
rhe damage before that storm, the court finds their testimony

on the naturs and scope of the damage wore credible than that
of Wanless &r Thorhaug.

10. Por ch:iiém: reasons as listed in paragraph 3, the Court
finde that the d;nége in questicn was pot (1) caused by an act of
God, an act of wgﬁ; or the act oOT omigsion of a third party.’ (2)
caused by an activ;:y authorized by faederal or state law,*® or (3)
negligible. As éi;esult, none of the 1iability exceptions listed
in 16 U.S.C. § Li_ﬁ} apply here.

11. Therefo?%; the Court finds chat Defendants are liable to

cthe United states, under 16 v.8.C. 8 1443 (a) (1) for rasponse COSLS

and damages resuiting from the destruction, l1ogs, or injuxy of a

Keys Sanctuary rejource.
¢. Beagrass Regtoration

12. Specifically, the United sStates is entitled Eto

' Specifical}?, the Court rejects the Defendants’ arguments
rhat either prior, salvage operations or nature nade the blowholes
and caused the seigrass damage -

* The Court ruled on this jssue in its Summary Judgment Order
of April 30, 1997-
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compensation for (1) the cost of replacing, restoring, OT acquiring

the equivalent of a sanctuary resource, and (2) the value of the

lost use Qf a - ganctuary Iesource pending its restoration oT

resource. 16 U.s.c. § 1432(6) (A).

\ replacement, ox - the acquisition of an eguivalent sanctuary
i -
“ 13. Because the destroyed seagrass at Coffins Patch cannot be

i| restored or replaced, the public must be compensated by the

H acquisition of %n equivalent sanctuary ZIesource. In oxdexr CO
H compensate for the seagrass lossea at Coffins pacch, a seagrass
ﬁ restoration project must be performed at another suitable location
Ii within the Sanctuwary.
: 14. The Prop Scar Restoration Project developed by NOAA will
i provide seagrass. services equivalent CO those lost due to the
injuries Defendan'_l:.s caused.
1S. The HEA igs an appropriate methodology to scale the

compensatory restoration project chosen by NCAA in this case.

. 16. Accordifg €O che HEA, 1.55 acres of seagrass habitat must
be restored under the Prop Scar Restoration Project to compensate

for the interim services that will be lost at Coffins Patch as a .

|| result of Defendants' actions.
17. The estimated cost of implementing . the Prop Scar |
Restoration Projéct -- rotaling $351,648 -~ {s reasonable and

appropriate. Ac:cordingly. .cthe United Statas is entitled €O -
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$351,648 from Da?endants to implement the Prcp 5car Restoration

Project. i

’

18. Under tbé Sanctuaries Act, the United States ig also

entitled to recc{gf the cost of response and damage assessment. 16
U.8.C. 8§ 1432(6?&&) & (7). Therefore, the United States shall
recover aasessme%ﬁ;and response COSCS in the amount of §211,130
from the Daftndaé:t"_.;l. -

19. The Uniégé states is also entitled to recover intarest on
these asacssment:ihd response costs. 16 U.s.C. § 1443 (a) (1} (B) .
Accordingly., thel#nited States shall recovexr $26,533 in interest
accruad on HOAA'Q;;ascasmcnt and response costa.

. D. Removal of Artifacts

50. The Court finds that the artifacts Defendants recovered
from Coffins Patrﬁ in 1992 are a sanccuary resource within the
meaning of § i@iz(a), as they are nonliving rescurces that
contribute to :héfhistcrical value of the sanctuary.

21. By r:mo?i%g these artifacts from the ganctuary, Defandants
cag:ed the loss df:sanctuary regources. 16 U.S.C. § 1443 (a) (1) (A)

22% Therefo%ﬁ; under the Sanctuaries Act, the United States is
entitled to racéyér rhese artifacts. 16 U.S.C. § 1432(6) .

23. This COuEt finds, however, that the United States is not

entitled to recelve compensation E@ professionally avaluate OT
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curate the artifg;g.r-;a.'

24. The Com':? also concludes chat the amount of archeoclogical
contextual infcxmﬁtion lost during Defendants' treasure-hunting
sctivities waa ° negligible. 16 u.s.c. § 1443(a)(3)(C).
Accordingly, ':.hc.(;_'aurt: alaso declines tO award compensation for loss
of contextual ar',c_:heological information.

E. Injunctive Ralief

25. The san&_;é.uarias AcC empowers district courts to enjoin
violations of t'nai_Act. 16 U.S.C. § 1437(1) .

26. On Ju];;ﬁ.23, 1992, this Court granted a preliminarcy
injunction rescr._'l-“iin.ing chc- pefendants from using Prop wash
\deflectcrs in the Keys Sanctuary- The Elcw-rcnth Circuit affirmed

chis Order. Unir.,_;d_s_;a_r_gﬁ_AL_Ei-"m, 52 F.3d 262 (1lth Ccir. 1994).

57. The sgandarxd for entIy of a permanent injunction

essentially mirr{:_::s that of a preliminary injunction, axcept the

plaintiff must ‘show actual success on the merits, rather than

likelihood of gucress. Amaca productian Co ¥ Viwﬂ:&m,
480 U.S. S31, 545 n.oiz (1987} Do addiflen to success on the

merits, a plainti.ﬁf must prove that it will suffer irreparable harm

if the injunction is not granted, that the chreatened injury

— o —

s The United States argues rhat, but for pefendants'
activities, NOAA would not be forced to imcur these cost3a-
Accordingly, the ynited States contends it 18 entitled €O S6,385 |
\ under 16 U.S5.C. 1432 (6) (A) (1) (1) . The Court is not persuaded chat -

rhe statute encit les the United States to this reliaf.

\ , 20 "_




VisoLl/swi 40U Ll.a&al TAL &VeE JVUY Vel 4

— — — — | — i — VUUJ DO el LLIL 9LUL L

JUL-31-97 THU 10:27 05 ATTORNET'S OFFICE FAX N0, 3053770428 ¥ 23

| : |

@awuzLId

-

outweighs the ha;@‘thac granting the injunction would inflict on

the defendant, and that the public interest will not be adversely

affected if an inj!inction is granted. Raytona Beach Gen. Hosp- V-
Flarida, 153 B.R.: 947, 950 (M.D. Fla. 1993) .

28. BY prc?ing thac the Defendants degtroyad and lost
sanctuary rasaurccé, the United States has established success o0
the merits.

29. The United States has alsoc astablished chat it will suffer

irreparable harm if the injunction 1s not granted. The Court has
found that Defcnd#ﬂts' treasure-hunting activities in Coffins patch
I in 1992, in partis@lar rheir use of mailboxes, regsulted in damage
to and loss of jKEys Sanctuary IesSources. gvidence at trial
established that regrowth of seagrass damaged and destroyed by
mailboxes will take 50 O 100 years. Allowing Defendants to
continue to use mailboxes and remove artifacta would likely cause
further, irreparaﬁie damage to Sanctuary resources.'’

30. The scale and significance of the harm Defendants’
rreagure-hunting &;tivitiea caused outweighs any purden placed on

the Defendants.

31. The publi: interest will not be adversely affectad if this

injunction 1is granted. Rather, the public interest will be sarved

B

19 Thig activity is now regulated by NOAA chrough the issuance
of permits. Sea 13 C.F.R. §§ 922.163 and 922.168.
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by the protection of Sanctuary resources.

32. Accordingly, Defendants axrs permanently enjoined from

using mailboxes -md removing artifacts from the Keys Sanctuary

without a pomit:"--_‘:.‘ssued by NOAA .*

33. The tmj;rcd Staces shall file a proposed ¢inal qudgment

within ten days £-om the date stamped on this Order.

- 3 e
DONE AND ORDERED in Chambers at Miami, Florida, this day

of July, 1997.

EDWARD B. DAVIS
CHIEF UNITED STATES DISTRICT JUDGE

copies furnished: .
James Lofton e
Caroline Zander .
Jon Mueller
Richard Rumrell :
Michael Barmes :
William vandercreeck \
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with this Court: osrder, They are required €O follow the law a8
stated in the sait:tuaries Act and its regulations.

1 The Court.re¢minds Defendants that, in addition to complying \\
'.
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