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UNITIID STATES DISTRICT COURT 

·sOUTHERN DISTRICT OF FLORIDA 

KEY WEST DIVISION 

UNITED STATES OF . ~-~ICA, 
CASB NO . 92-10027-CIV-OAVIS 

CASB NO. 95-lOOSl-CIV-DAVIS 

P l a i nt i ff, MAGISTRATE JUOGB GARBER 

I v. 
I 
' 

II 
MELVIN A. ~ISHER, : ~ PISHER. 

SALVORS , INC., a · F~orida corporacion, 

M/V BOOKMAKER , M{y : DAUNTLBSS , M/V 

TROPICAL MAGIC , t"i'\eir engines, a.p~rel , 

t«ckl e, appurten~r\<;:es, &tore&, and 

cargo, iD rem, 

Def endants. . 

----------------~~ ·------------/ 

JiJL 'l 0 199} 

i I MOTIVATION, INC. I 

I, 
il 

Pl a int iff , 

I I V . 

UNIDENTI F I!ID I W'R$\~i<li:D AND 

: ABA.NDONEC SAILIN~·>~'ESSEL , ecc. I 

I 
I 
I !. 
' 

I 
I 
I 

II 
I 

De f end.ant . 

----------------~ -----------------/ 
r,aw 

This a.ct:io n · .stems from oetendanta ' 1.992 treasure-huntin~
 

activities in t he ~lorida Xey~ National Marine Sanctuary {the Keys 

Sanctuary) . In Ca~e Number 92-10027-CIV-DAVlS, t:h a United SCates 

alleges ~hat the Defendants illegally destroyed seagraas in the 

Keys Sanctuary a r11i remov-.d art:i.facts. The government seeks damBqes 

and an injunctif-:n under t he Marine Protection, Research and 
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Sanctuaries Ace (~b& S~ctuaries Act) . In 1995, Motivation, Inc., 1 

. ·. 
filed a separate ~ccion, seeking title to the aama artifacts and a 

· ". . 

salvage award. S~a· Case NUmber 95-10051-crv-DAVIS. 

an May 9, 1~~7, the Court. dismissed the three ves:sele, the M/V 

. . . 

Dauntless, the ~}V Tropical Magic, and t:he M/V Bookmaker, aa 

Defendanta in c~te NUmber 92-10027. '!he Court then t:ried this 

matter without a ·~ ury on May 12-13 and 19- 21, 1997. At trial, the 

Court dismissed r,elvin A. Fisher as a Detendant iD Case Number 92-

. . 

10027 , then dia~~ased Case Number 95-lOOSl entirely . Therefore, 

I the only rema~n;~g Defendants are Kane Fisher and Salvor~ , Inc . 

' . 

(collectively r~_fi!-rred to below as •the Defendants•). 

Based on th~ : ~vidence adduced at trial and pursuant to Federal 

I 
Rule o~ Civi l ~i~ocedure 52 {a) , 

Findings of Fact; -~·mel Conclusions of Law . 

J" .! ,. 

the court enters the tollowing 

:, · t 

A. Seagraas Damage 

1. From Jan~(<:ry through March 1992, the M/V o.untlaas, the M/V 

.. 
' : 

142 004 

Tropical Magic , .:ryl'ld the M/V Bookmaker conduceed r.re•sure-hunting ' 

operations in Ationtic ocean waters ott Gr~ssy Key, Florida, kn~ 

--------.,... ~·-.·: . . . . 
). Salvors , ir~·c"~ and Motivation, Inc., are rel•ced treal!ure-

hunting companie« that Defendants Melvin and K&ne Pisher operate. 

1 To the e~~ent. t:hat any Findings ot Fact represent legal 

conclu~ion~. thei are adopted a& Conclusions of Law. 

2 



01131197 THU 11 :18 FA! ZOZ JO~ 027~ 

·---·- -----·-----· ___ DOJ S~ Gen L1t ~th Fl 

FAX NO. 3053770428 

-

JUL-31-97 THU 10:19 [ S. ATTOZN~y· S OFF ICi P. 05 

r' 

i 
I 

I 
I 
I 

I 
·: 
ri 

:r 
:r 
·' ! 
ll 
'I 

·I 

~ I 
·I ., 
.. 
I 
• : 

' i I. 

I! 
· : 

.. 
.. 

.. 
J. Coffins Par.ch ia located within the boundaries of the Keys 

s~nctuary, a congr~ssionally-de2ignated National Marine Sanctuary. 

Tha Keys sanccua~": is comprised ot 2,800 square nautical miles of 

coral reef, seagl.'~.!s, mang:rove fringe shoreline and hard-.bott:om 

: : ~ 

habitats chat Co~CJi;'~s• deeignAt:.ed for special protection in ~asing 

the Florida Keys ~~tional Marine Sanctuary Act (the Keys Act) in 

1990 . 
.·. 

3. Kane Fis~e.~, an employee of Sal vore, Inc . , was capcain of 

the H/V Dauntless ·::~nd directed it• treasure-hunting ~ctivities in 

. :""· 

Coffin~ Patch t"!:om January through March 1992. Fisher al&:o 

. .. 

directed the act .i. vi ties of t:he M/V Tropical Magic and the M/V 

Bookmaker during · t)iose three months. All three boats were in scm~ 

. :.: 
capacity working ; f9r Salvors, Inc . 

.. 

4. The t:hree \•·easels were equipped with prop lltash deflectors, 

alec known as ma.Uboxes, whila operating in Coffins P«~otch . The 

~ . 

· · mailboxes assistr~: i n treasur~ bunting. 

. . 

5. Mailbox.e~ i:::onsist of a. pair of large, angular pipes ct'Ciunted 

. , 
·.· 

I on e-he transom o~ a V&Sael. once low-red from the transom, one end 

d ;j o! each pipe tic:a ·:directly over each of the vessel's propellers. 

The pipe turns <n;;: a ninety-degree angle and then aims straight 

• o I 

:j down, directing ~~:!e thruat of the ship's enginea towards the sea 

:I 
1j bottom . The goal t a to displace sediment: and unea.rth buried items. 

il ., 
il 
1) ,, 
ll 
I! 

6 . Mailbaxe~ ~re powerful devices that can displace five feet 

3 
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of lard-packed ni,d in thirty-five feet of water. They also can 

.. . 
• t' .. 

I' 
r! 
!I 

excavate up to twenty-five teet o: sand from the ocean bottom. 

' . . 
:: 0 

They can maka a h~le in sand thirty feet across and three ~o !our 
, . 
. .. 

!eet deep in !if~ ~:en seconds . 
·~ > 

7. The watet in Coffin~ Patch is very shallow, in many places 

;l onl y fifteen f ee.t_ deep. 
i 1 ; •• 
I , 

I · 

.. a . U~ing ma~ t:boxea, the Defeildants IOilde more than 600 holes in 

•, 

il 
the Cottins Pate~ ~.a bottom during che first t hree months of 1992 

l: while atcempr:in~· to unearth artifacts. These holes are commonly 

·· re!er .:.ed to as b l ,;i....holes. The mailboxe~ on the M/V Dauntle~s made 

;. r 

- ; 

_
1 

395 blowholes, and Kane Fisher per!iion-.lly ordered a.t laast JOO ot 

.! :, .. them to be dug. i . · 
' . 

· ~ 9 . The blo~h~les averaged twenty to thirty feet in diameter 

. I 
. , .. ,· 

:; and three to five feet in depth. a.nd exten.dad along a line for more 

I • 
• 

·· than a mile . 
~ 

' 
I 

r ... 

lO. Bancrot't.·--Thorne ia a Marat:hon dive boat operator who led 

Thorne 

Neither he nor Kane Fisher saw 

4 
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monthe . , 
... 

11. The t:hrce · vessels salvaged about 1~0 yards from where 
... 

Thorne and his ~l l.ents were diving. On several occasions, t:he 

; ' 
I • 

~lboxea caused ~· large cloud of silt to wash over Thorne and his 

clients, reduci~ ·:~isi.bility to zaro and forcing them to move di.ve 

locations. 

12 . On at lerlSt one occasion after this happened, and after 
~ . 

. ·. 
the three vessels·. :tad left, Thorne and other d1ver3 swam over to 

. 

.. 
the area where thl'! boats had been working. Thorne saw numerou& 

. 
blowholes tha.t he :had not: pr~viously seen. 

13. Kane Fis?&r placed spar buoys on the ocean surface to mark 

the site in Coff~li·~ Patch. whare he had ~alvaged for treasure. on 

March 23, 1992 , ~.11ly Causey, the Keys Sanctuary Superintendent, 

. . • .. 
dove beneath one ~~ . the buoys in response to Wlcon!irmed reports of 

~ : . 

damage to the oc~~n bottom. causey counted nine blowholes on the 

sea bottom, all C'~ntaining extensive aeagrass damage. 

14. Causey r~.curnad to the area on March 29, 1992 , with a 

· .. 
video camera. He ~16cument:ed twenty-!ive blowhole• up to nine feet 

... 
· l 

d~~p. Causey belj_~ved the blowholes were made in. the middle o.f 

s~agrass beds bec'4~se (1) all had dead seagrass in them, and (~} he 

: .t 0 

.. 
--------~···-

1 Kane P'ishe~ : .testified he observed several old blowholes in 

Coftins Patch whe~· he !irat began digging there in January 1 992, 

but: saw no more t~4n lO on the first day and less than 100 during 

the entire time ~~ ealvaged there . 

5 
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found long seagr~~~ blades .xposed at the edge• or the blowhole~ -­

the type of blad~K: normally found in tha middle of seagrasa beds. 

causey believed t~e holes were made during the previous month 

because rubbla in : and around them was st•rk white -- the normal 

color of freshly E-Xposed rubble. There was no algae growth that he 

would have expec.!;.<:d to .;ee on older rubble. 
I 

15. Harold.: !fild~on, a Keys sanctuary marine biologist., 

videot•ped blowh~tes in Coffins Patch on April 4 and May S-6, l992 . 
. . 

I n May, Hudson an4 :nine other divera video-taped aeagrase dAmage in 

., 

torty-one blowho~ r.;s. Huda;on documented large chunks of seagraee, 

l s ome up to two fe~· t: thick, that had been ripped out and had fallen . 

II 

I! 
I 

into the blowhoi(·s. He s•w rubble and sediment on top of dead 

seagrass ~ Hud~o~ . ~l ieved the damage had occurred in ~ previous 

two months becau:s.~ fine ~ediment had settled on sea.grass b-lades. 

If the damage ha~. ~en older, that sediment would have wa•hed off. 

Hudson described . t~e seagraas damage as massive. 

16. on Apr i: l 25, 1992, curtis Kruer, an environmental 

biologist, phot~*aphed about twenty-five blowholes in Coffins 

Patch, some up t.? ~ix feet daep. KrUer observed hay~bale-sized 

ch~ of seagra~.s · lying in the blowholes, and up to three fliet of 

sediment on top o( dead seasras•. 

17 . .Kruer be'l ieved the blowholes had been made no more than 

two mont:hs earl;er because (1) sediment was •till sit:ting on 

6 
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seagraes blades :and (2) the coral rubble he observed was ecark 

white. In &dditii:.. n, he believed the holes were man-made, rather 

I 

ch~ caused by ti~~e and currents, because naturally caused craters 

. . . 
are muc.."l shallowec._zmd not as steep as the blowholes b.a observed in 

:· . : 

Co!fins Patch.. ;There also had been no major !Jtorms in the area 

that: would have ~ . ~;a used such severe ru1tura..l e:!:"'sion. 'I'he only 

' 
•irnilar dama.ge t~. t: KrUer had seen was caused. by bombs dropped tram 

airplanes onto a , ~mbing test range in wat:er5 near Puerto Rico . 

1 8 . Dr. Joaci._,h Zieman is an environmental. science profea"ZSor &t 

l
! t:he Unive::-sity ~_."f •. Virginia who has spent hi• career studying 

1
1 seagrase. Zietnah visited Co!fins Pat:ch in May 1992. 

II 

He observed. 

I· 
l blowholes up to ~~orty feet ~ide and ten feet deep, many o! which 

i 
;
1 
contained an "i~c-cedible affiC?unt'" at. dead seagrase. He also sa~· 

,, 
1! hay-bale- sized C~l.:lnks o! dead seagrass. In thirty years of work:lng 

!j with seagr44s, z~~~n had never seen such extensive damage. 

l! 19. Like ot~~F scientists, Zieman thought the hole~ had been 

I made within the: previous two months because the exposed coral 

rubble was still ~hite . Lika Kruer, he believed the holes were 

man-made, rather 'Lhan natural, because of their symmetrical shape, 
; 

dt!!pth, and steepn.t.~ss . 
. . . 

20. ~he Marcn l993 •storm of che Century• brought gala force 
I 

I 
I winds to t:he Flqr~da Key~ for thirty- six hours. 

I ,. 
The seorm moved. 

substantial m&ter i.al on the ocean bottom and !ill~ in the Cotfins 

1 

~009 
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Patch b lowholes. -: reither ol the defense experts who testified •t 

· .. 
trial, HArold w~nles~ and Anitra Thorhaug, saw the cotfi~ Patch 

. .. 

blowholes betore t~e storm filled them in. 

21. The· bl~l)~les that Defendants made damaged at le&sat: 1. 63 

This figure ia basad on· ~ieman' s review of 

photographs t:akef\ ; ?E tha damaged a.reaa by Mcintosh Marine L"l ~992, 

and a. Mcintoch. KGi~~ine report c~lculating the d.olmage based on (1) 

:, 

the number o! ho l es and {2) the percentage of sand to seagrass 

throughout the a:ta. Using the game photos, Zie~ independently 

calculated the da~1~ge and C:llll\e up with the same figure aa Mc:!ntosh 

Marine. Zieman d~d other damage c&lculation• based on different 

sets o! phocograp~~· , and concluded that th• damage could have been 

cs high as 3 . 3 ac-res . . :· · 
However, he concluded that based on the 

quality or the MClntosh Marine photos, 1 . 63 acres was an accurate, 

.. -

. ; ' 

&lbeit conserva.t.\'v:e, damage e•t.imate. 
. ' 

B. Re•tcrati.on 

24. The Co!~ .! f1s Patch area is awept by higb-energy waves thou: 

... 

ke~p bare ~and ar~aa in motion . Thi~ inhibits or limite seagrass 

., 

recolonization in1 1the are• . . . , 
• ~ t 

23. N•cural. ·· r:~colonizat:ion in sandy area.s of Co!fins Patch i• 

very slow. 'A. fui ~ i recovery of seagrasa in the are& where blowholes 

were made wi ll t:~ke between so ~ 100 year~ . 

24. The N'OLt:i9~al Oceanic and Atmospheric Administration (NOAA) 

8 
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conducted a pilot project to determine if it could restore ee~raee 

in the Coffins Pc1~ch damage tract by transplanting it. However, 

none of NOAA's ecd~rass transplants eurvived. There have been no 

succ&ssful transp.l, ant~ in other areas with wave energy similar to 

that in Cof!ina P~~ch. 

'. 
25. '!'he seagi ·~ss Defendant.s destroyed cannot be re:Jtored or 

repl~ted in the a.rea o! the blowholes. 

26. In Decerr.h:er 1996, NOAA conducted a survey t:o identify 

potentiAl seagraes restoration projects in the Keys Sanctuary thac 

would be !!imilar s.n acale .nd nature co the seagrass injuries in 

Co!!ins Patch. NOAA deternri.nad that the most viable off-eita 

restor at ion proj e.ct would be to tra.n..spl•nt se•grass into boat-

impacted •reas ~ht.ch had later become no-motor zones (Prop Scar 

Restoration Projec~). 

27. NOAA sel acted boat:- impacted areas because they l) •re 

among natural sea~rass beda, 2) represen~ a human-induced injury. 

3) can ·be found i.n hydrodynamically protected areas, 4) present 

large-scale scarri:J.g that ie not reeovering, 5) have been restored 

in this geographic area and els•wher•, 61 occur in sufficient 

acreage, and 7) ~79nstitu~e an injury not unlike th•t found in 

Coffins Patch. 

28. NOAA dev~~oped a restoration plan to impl«ment the ' chosen 

project. The pri:~.ary components ot this plan include identifying 

9 
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methods of site .. ~rking. planting techniques, monitoring, and 

evaluating ~ucce~~. 

29 . NOAA aetcrmined the appropriate scala of the compens&tory 

seagr~ss restorati~n project using an assessment ma~logy known 

as the Habitat ~ivalency Analy~is (HEA). The HEA quantifies the 

total resource ae~ _~rices lost due to an injury. 1'h.e HEA determines 

the quantity of eqL~ivalent habitat necesaary to be restored and/or 

createci, so that t _otal resource services gained through restoration 

I equals total resauic~ service• lost due to ~~~ injury. •services ... 

I 

I 
I 
ll 
I 
I 

refers to !unctions t hat a resource per!orms for other resources or 

h uman.e . 

30 . The ia appropriate to determine the scale of 

compensatory rest~~ration projects when 1) the pri~ry category of 
•, . 

lost on-eite sei.."Vicas pertains to the ecological/bi ological 

' 

function of an .sr~!l; 2) teasi.ble restoration projec:t:s are available 

that provide servtces of the same type, quality, and comparable 

value to those ~ttat were loat; and 3) sufficient Clata on the 

required REA inp~t parameters exist and are cost ef!ecti ve to 

collect . 

31. Since theGe three criteria were met in this case, the HBA 

is the most technically appropriate and cost-effective method to 

quant.ify the natu:ral resource damage. 

32. Ba:sed qt~ , an estima.tecl 1. 63 acres of damaged seagrass in 

10 
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coffin~ Patch, NO~ calcul4t&d the total services lost due co the 

saagrass inj ury, che cot:.al ~ervices prov.ided by the Prop Scar 

Restoration Projec~, and the total acreage of compensatory habitat 

required, •o that total resource services g•ined were equivalent to 

- total resource s~i:vice.s lost. 

33. An acre - year represents the total level of ecol ogi cal 

~ i 
• 1 services provide~ .. by one acre of seagraeas over a s.ingle year. 

;, 
' Using the HEA, ~~ calculated that 44 . 08 acre- years o! •ervices 

were lost due to ~?e injury in Coffins Patch. 

• estimate includes. expected labor, materials, and travel costs for 

:, 
each of these steps. 

36. The toe•~ cosc ot implementing the Prop Scar Restoration 

Proj ect is $351,6~8. 

ll 
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3 7 . NOAA h.a~ · i ncurred cert:a i n cost:.s to respond and a s sess 

damage to aanct:~.t.a Cy resources in this caite. Those costs total 

$211,130 . A~ o! ~anuary 1997, ~26,533 in interest had accrued on 

these costs. • 

C. Artifacts 
.; .· 

3 8. Cont:extu.al in! ormation is the relationship between 

.· 

art:ifact:s and ~teriala in an archeological ait:e t:h.at: provides 

patterns througn ~hich archeologist:s may make inferences about the 

39. In wid~ly scat tered shallow water shipwrecks, a 

d i stinction may _. be drawn between primary cultural depo~its, 

second•ry scattez·, and t:ertiary scatter. 

4 0. The pr!.ll~ary cultural deposit is the locilt:ion where e.he 

ehip itself hae. ~unk to the boteom of the sea. In this area, a 
•\ 

homogenous as•emblage of artifacts remain closely associated to 

each ocher and ccnt~tu~ information is more likely to be tound. 

41 . The set~ondary scat tar o:f a. si ce .~ less contextual 

information. It · ~rovides a. good indication of where to l ook for 

t he primary cul~ural deposit, a• well ~a the rest of the site. 

42 . The t:et·tiary scatter has even less contextual information 

to otfar. Artifa~t& are scattered over A vide area. The tertiary 

__ ..._ ______ ,. __ 
4 The partie~ have stipulated to the wmoune ot re~onse costs, · 

damage assesamen't:. · costs, and interest. 

12 
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site may be mile~ ·~way from the primary cultural depoait. 

43. The oefepdants excavated and recovered a number of 

artifacts from t;_~C! sea bottom in Coffins Patch. in the cour•e of 

their t=easure-h~;~ing activities. These artifacts were recorded 

on a conserva.tion ~_r .ab Ar1:ifact Report. 
.. 
~ . . 

44. Baaed o? :: t:-he vessel logs completed during the excavation 

and recovery, OeFe~dants' activities took place within a tertiary 

scatter, as Def~.t!dants were trying to identity whether -. site 

existed in a part rcular area of Coffins Patch. 

45 . Accord~n~ly, the Court: concludes that little, if any, 

context"..lal intorn101tion was lost in the course of Oetendants' 

treasure-hunting · ~ctivities i n Coffins Patch.' 

A. 'l"he Statutory Sehmaa 

l. Congress· .·enacted the Sanctuarie• Act in recponse to •a 

grow~ng concern about the increasing degradation o! marine 

habitats.• S. Rc:p_. No . 595, lOOth cong., 2d Sass. l (1988), 

rephinted in l9Sa U.S . C.C.A.N . 4387. 
, .. 
; ·. 

s The united; States argues contextual information was lost 

because Defand&n~~ -did not record su!!icient information about the 

artifacts during .their treasure·hunting activitie~. The United 

Stat~s contends· i t is entitled to $6S, 4:45 to conduct a 

scientifically performed analysis o! the impacted site and restore 

part o! the lost (:ont:.extu.l information. 

'To the ext~n~ that any Conclusions of Law represent !actual 

findinge, they aro adopted as Findings ot Pact. 

13 
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.. . . 

2 . The Sat1i.:tuaries Act provides for the protection of 
, ... 

important. and seh:<J_.itive marine areas through the establishment of 
.. 

marine sanctu.ri~·$. The purpose of the sanctuaries is to preserve 

sensitive ·areas (or their conacrv~tion, recreacional, ecological , 

or aesthetic vot'l~1 .e. l.d.; 1 6 u.s.c . § 1431. Under the Act, cha 

Secretary of C~~ce may designace and manage marine sanctuaries . 

16 u.s.c. The sec:retary h.as delegated tho.se 

respon:sibilities . ~p NOAA . . · . . 

J. The Sanct~~ies Act i mposes strict liability on •any person 

~ho destroys, ~~~:see the lo&s of, or injures any sanctuary 

I resource." l6 u:s.c. § 1443 ; United States v M/y Mis3 Beholden, 

I 
II 

!I 
:I .. 
I' 
I 

856 F. Supp. 668, .. 670 (S .D. Fla . 1994). The Secretary of Commerce 

may seek damage~ ·rrom and injunctions against anyor.e who destroys 

or inj uree :sanc~.~ary resources . 1 6 u.s .c. §S 14.37 and 1443. A 

person may avoiq ~iability under Sec:tion 1443 only it he can show 

that the damage ~?:s (1) caused by an ac~ ot God, an act of war , or 

the act or omis~lon of a third party, (Z} caused by an activit:y 
... : ~· 

authorized by fed~ral or :state law, or {3) negligible. 16 u .s .c . 

. . 
I l443(a) (1) and (3) • 

... . 

4. The sanctvariea Act broadly defines •sanctuary resourceN as 
. . 

~any living o r ~?aliving re5ource of a national marine :sanctuary 

that contributes : co che con10arvation, recreational, ecological, 

historical, res~.~.rch, educational, or aesthet i c value o! the 

14 
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II 
I, 

ll 
1[ 
I I 
I' 
I 

i 
I 

tl 
:! .. 

0 ' 

sanctuary." lEi u.:s:c· s l432(B). 

s. congress : ~lso may daaignace ~anctuaries, as it did in 1990 

when it passed ch~ Keys Act. PUb . L. No. 101-605, 104 scat. 3089 

(1990) . ThQ Key~ A~~ provides ~~t che Secretary ot commerce shAll 

• 0 

manage and poli~e : the Keye Sanctuary under the Sanctuaries Act. 

Keys Act:§ S (a } . Hence, anyone damaging Keys S~ctuary resource~
 

i~ liable to t:he ·gbvernmenc in che rtanner described in lG t1.S . C. § 

0 • 

1443. Id . 

B. Seagrass Damage 

6. Among the -congressional findings in t~e Keys Act were that 

1: 
1
, •spectacular, unique and national ly s i gnificant marine 

;; 

n environmenc:s , i ncluding seagrass me-.d.ows," need protection through 

., 
,; 

establishme~~ of_ ~· marine sanctuary. rd. at! ~ . 2. 

:r .. 
j: 7. Seagrasa· J s distribut:ed in significant amounts along the 

d .. . , 
'· Florida coa.st, aJ1d~' in part:icular, the Florida Keys. It: stabili:z:ea 

'I' I 
the sea bottom anq: .helps prevent erosion. It provides a h.a.bitae and 

! a refuge for ~\~roue e~ll invenebrates, fish, And other 

I 
I 
I 

,! 
!! 

organisms. It s~rY'e~ as an important baee in the toad chain . It 

helps recycle nu~i·.ienta i nto ocean water. 

B . The CouH . .: tind~ that se•grasa is a resource within the 

meaning of both ~h~ Keys Act and the Sanctuaries Act. 

States y F~ sher, /.2 P . Jd 262, 265-66 (11th Cir. 1994). Theratare, 

anyone who dest~cys or harms seagraae is strictly liable to the 

15 
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united Scates !o~ damag•s unless that person h&~ a defenae under 16 

u.s .c. S l44J (a) f l} or {3) . 
. .. 

9 _ The cour~: also finds that Defendants injured and de5troyed 

l.6J acre3 of se~9,rass by u5ing mailboXes co salvage !or treasure 

in Co!fina Pa.c:ch · i n Janua-ry, F'ebruacy, and March 1992. The 

•vidence t:hac ~r.porta this 1:inding is:' 

0 
•, 

a. Testimony: .f:::om Jeane Fi&her and V1taael logs indicating that 

mailboxes o~ .tha three boat• made more than 600 blowholes in 

Cot!ins Pa~~~ during the tirsc three months o! 1992. 

b. Test:imony. f rom Kane Fisher and Bancro!t Thorne that no 

othe::: sal vat,i'ers we:::-e digging f or t:reasure i n Cof!ins Patch 

during that ~~ime. 

c . Testimony : !rom Bancroft Thorne that despite consistently 

r-..mning diV~i!i operations in Cottin:r Patch !rom 1987 through 

1992, he nev~r saw blowholes of the type ac i seue in this case 

until after ~ne Fisher and the three boats lett ehe area. 

d. Testi mony . f rom Billy Causey thae on March 23, 1.992, he 

dis covered , ~1.owholes with seagrass damage directly below a 

!!urfaca buoy. .left by Kane Fisher to mark the spot where he had 

salvaged iri ·Soffins Patch. 

e . Testimony from Billy causey, Harold Hudaon, CUrtis ~er, 

and Joseph Zieman that: the blowholes they saw in Coffins Patch 

i n March, April , and Hay 1992 had. been m;&de within the 

previous tw~: 'months because ( 1) the exposed coral. rubble was 

white and ~ot fouled by algae, and (2) sediment remained on 

5&agrass bladee . . ... 

f . Tastimony .trom Billy Causey, Harold Hudson , CUrtis Xruer, 

and Joseph. ?-iaman Chat the freshly made blowhole&: t:hey 

observed had. been made in th11 middle of se~sr~ss beds because 

of the amou~\t of displaced seagrass and t:}1e length ot! the 

blades of ~B:e remaining seagrass. 

g . Taatimony· from Curtis ~er and Jo3eph Zieman that t:he 

blowholes t.h'~·y observed had not been caused by nature because 

16 
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t.he hole a ~~· ·re more eymmet:rical, steep, and deep than 

n&turally ca~_~ed crott.ars. 
' .. 

h. Testimon~. !rom Joseph Zieman and the report ot Mcinto~h 

Marine indica.ting that the b~owholes damaged at: least l. 63 

acres of ae~·~f4!tS . 

. ... ' 
I. Tast.imony from Harold Wanless and Anitra 1'horhaug thAt they 

~d not. vie~ . r:he •raa in question until after tha March 1993 

•storm o! t~~ Century• had filleQ in the blowholes. Because 

the governm~nt's expert w1tnesse~ had an opportunity to view 

the damaga bE:{ore that storm, the court finds their te~timony 

on tbe natur~ 'and scope ot the d.amaga more credible than that 

ot Wanless ~r· · Thorhaug. 
·: -: .. 
. ' 

10. For the. same rea~on~ a3 listed in Paragraph 9, the Court 

finds that the dan;:lge in question was not (l) caused by an act: of 

· . .. : 

God, an act of w~~. or the act or omission of a third party,? (2) 

caused by ~n activicy aur.horized by federal or state law,• or {3} 

:legligible. A~ ~ .. result, none ot the liabilicy exceptions listed 

in l6 u.s.c . S 14 ~ ) apply here. 

11. Therefor~~~ the Court finds that De!endant:s are liable t:o 

the United States . under 16 U.S.C. § l443(a) {1) !or ra~ponse cost~ 

and damages res~it~ng from the d~structi~n, loa~. or injury of a 

Keys Sanctuary r~~?urce. 

C. S~ass Reatorat1on 

12. Specif_j cally, the United States i• entitled to 

. . 
---------· .·-

~ Speci!1calJ y, the Court X"ejects the Defendants' arguments 

that either pri o:r : :Sa.lvage operations or nature made the blowholes 

and cau.:sed the s~:~graoe damage. 

'The Court: r •.1'led on this issue 1n its Summary Judgment Orcier 

of April 30, 199.7 ,· 

17 
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compensation for (1 ) the cost of replacing, restoring, or acquiring 

t.he equivalent o·f: a. sanctuary resource, and {2) the value of the 

lose uae of a · sanctuary re&;ource pending its restoration or 

replacement, or .: che acquisition ot an equivalent sanctuary 

' 

resource. 16 u.s.c . ! 1~32 { 6) {A). 

- I 

I! 13. Sec~use the dest:royed seagraas ac Coff ins Patch cannot be 

il ., 
;t 

II 
II 

restored or rep}.aced, t.he publi c muse be compen.sa.ced by the 

acquisition of <1;!1 equivalent sanctuary resource. In ordar to 

compensate for th~ seagrasa los~ee at Coffins Paccb, a seagrasa 

ii 
; r 

!i 
restoration proj~t must be performed at Another suitable location 

' ., 
within the Sanct~~ry. 

· : 
: o 
,; 14 . The Pro~: Scar Restoration Project developed by NOAA will 

,I 
1! 
I ' 
. I 

provide seagrass . services equ.ival~nt to those lost due to the 

,. 
I 

injuries Defendant.& caused. 

" • ; 
: i .. 15. The HEA,. is an appropriate methodology co scale tbe 

. , 
I 

compensatory reet:9ration project chosen by NOAA in this case . 

I 
i 

i 
· 16. Accord.itt9 to the HEA, 1. 55 acres of seagrass ha.bi.ta.t muat 

,I be restored unde~: the Prop Sc~r Restoration Project to compen~ace 
·. 

for the interim ~~rviceG that will be lose ac Co!tins ~a.tch aa a 

I result of Def~nd~nta' actions . 

l 
17 . The es'tiyqt:ed coat of implementing . che Prop Scar 

Restorat i on Proj.~ct t:.otaling $35l,ti4.8 -- is reasonable and 

appropria ce. A(:cordingly . . the United Statac is entitled to 

18 
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$35~,648 from Defendants to implement the Prop Scar Restoration 

i?roject. 

18. under t;..p;! Sanctuaries Act, the United St.stes is also 

entitled to recoVer the cost of response and damage assessment. 16 

.. . 
. ·, 

u.s.c. ss 14J2(o)_(c> & (7). Therefore, the United States shall 

recover aaaessmen~· and reaponae co~cs in the amount of $211,130 

frotn the DefendaFr'·.~. 

19. The Uni~~ States is a.lso entitled to recover interest on 

• 0 . , 

the~e assessment . ~nd response costs. 16 u.s.c. S 1443(a) (l) (B). 

Accordingly, the :dnited State~ shall recover $26,533 in interest 

·• 
accrued on NOAA '~ ~~eeeasment and respon8e costs. 

0 . R.moval ot Artif4Ct• 

20. The Coure finds ~hat the artifacts Defendants recovered 

from Coffins Patrh in 1992 are a sanct:uary re:wurce wit:;hin the 

meaning o! § 1432(8), as they are nonliving reeources that 

. .. l 

contribute to the ·historical value of the sanctuary. 

2l. By removing the&e .rti!acts from the Sanctuary, Defendants 

... 

ca.u3ed the loss o.= :sanctuary resources . 1 6 U.S.C. S l443(a) (1) (A) 

. 
I . . 

22. Therefor~~ under t he sanctuaries Act, the United States i* 

enti t l ed to rac~_ve:r these artifacts. 16 u.s.c . S 1432(6). 

23. Thia Co~rt finds, however , that the Unit•d States is not 

entitled t:o rec·.~(ve compensation t.o professionally evaluate or 

19 
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curate the artif~·!:- s.' 

24. The Cou~~- also concludes chat the amounc o! archeological 

·; . 

contextual infot~tion lost during Defendant ... • treaeure-hunting 

activities was. ·: negligible. 16 u.s .c. S 1443 (a) (3} (C) • 

Accordingly, the . ~~urt ~lso decli
ne~ to award co~nsation for los• 

of contextual ar~~eological information. 

E. Injunctive Relief 

25. The s~;cuaries Ace empowers district co~s to enjoin 

violations of th~ Act. lo u.s.c. s 1 437 (!). 

26. On July 23, l99J, this Coun granted a preliminary 

injunction rest~.~-(ining th• Defendants from using prop wash 

deflectors i n the Keys Sanctuary . The Sleventh Circuit affirmed 

this Order . Unic~ srares v Ei~ber, 22 F.Jd 262 (llt:h Cir. 1994). 

27. The a~andard ~or entry of ~ p~rmanent injunction 

essenci ally mirr~cs that ot a preliminary injunction, except the 

plaintiff must ·sllow actual success on the merits, rather than 

likelihood of suc('e33. Amoco P::odnct i on ro v Vj ll age of r~mbell, 

480 u.s. 531, 545 n.l2 (1987). In addition to aucc::ess on the 

merit:~, a plainti~f must prove that it will suff•r irreparable harm 

if the injuncti ·~m is not granted, that the thr«ateneci injury 

' 'I'he Unit('d States argues that: , but tor Defendants' 

activities, NO~ wo~d not be forced to incur thas~ coets. 

Accordingly, che ~nited State• contends it is entitled to ~6,385 

und~r 16 u.s.c. 1132(6 ) (A) (I ) (I). The Court is not persuaded that 

the statute entitles the United States to this reliat . 

20 
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outweigM th- ha:t rn that granting the inj unction would inflict on • 

the defendant, ar.d . t hat t h e - public i nteregt will not be adversely 

affect: ad if an inj !lnCt ion is granted . Qa)Ctona Beach Gen ijosp v 

£lorida, 153 a.R . : ~4\7, 950 (M.D . Fla. 1993) . 

28. By ' thac the De:t!endll.nts destroyed and lost 
prov 1., ng 

' 

~anctuary resourc~s, 
the United States has established auccess on 

the merita. 

29 . The Unit~1 Stat~s ha~ also established that it will sutfer 

irrep~a.ble ha:rm i f the injunction is not granted . The Court: has 

!ound that Defend'!!1.lb;;' t reasure - hunting act i vities i n Coffi ns Patch 

in 1992, in partic~lar their use of mailboxes , resul ted in damage 

to and loss ot .Keys Sanctuary res ources. Evidence at tri al 

eseabliahed that regrowth of aeagra~s damaged and destroyed by 

mailboxes will t~ks so to lOO years. Allowing Defendant~ to 

cont~ue to use ~~lboxes and remove art i !accs would likely cause 

further, irrepara.b i e damage to Sanctuary resources. 10 

30 . The sca l e and signi-ficance of the harm Defendants • 

treasure- hunting a~tivities cauaed outweighs any burden placed on 

the Defendants. 

31 . The publi~ interest will not be adver~ely af!Qctad if this 

inj unction i • gr•n~ed. Rather, the public interest will be ~erved 

10 Thi s activ~t:y is now regulated by NOAA through the issuance 

of permits . s=e 15 C. F.R. §§ 922.163 and 922 . 156 . 

21 
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by the procccti~~ of Sanctuary resources . 

32. Accord~l~gly. Defendants are permanently enjoined from 

uaing m&ilboxes : ;,snd ratnaVing art:ifacts from t:he Keys Sanctuary 

wit:h.out a perm.ie:: - ~.ssued by NOAA.u 
. . 
: 

33 . The t.In~red Stat:es •hall file a. proposed ~ina.l judg:m*Dt 

.: .· .. 
within ten days t ,:om the date stamped on this order. 

. . 
~ 

I:X:INK AND o~;RJID in Ch.ambers a.t:. Miami, Flori da., thia ~ day 

of July, 1997. 
.· .· 

. 
copies furniehe~ :, . 

James Lofton 

Caroline Zander 

Jon Mueller 

Richard Rumrell 

Michael Barnes 

William Va.o.dercr·~~k 

·.· 

t· 

BOWARD B . DAVIS 

CHIEF UNITED STATSS DISTRICT JUDGE 

u The Court ... r.<:min~ Defendants that 4 in addition to complyl.ng 

wit:h this court · •)rder, they are required to follow the law as 

stated in the Sai1·~:cuaries Act and its regulations. 
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