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UNITED STATES DISTRICI' COURT 
SOUTHERN DIStRICf OF FLORIDA 

MIAMI DIVISION 

lillooz 

UNITED STATES OF AMERicA, 

Plaintiff, 

CASE NO. 92-10027-CIV-DA VIS 
CASE. NO. 95-lOOSl-CIV-DA.VIS 

v. 

MELVIN A. FlSHOER. ct aL. 

Defendants. 

-----------' 
MOTN ATION, 1l-lC.., 

Plaintiff. 

v. 

i ! II UNIDENTIFIED. WRECKED AND :! ABANDONED SAILING VESS~ ctx;.. 
If 
!I 
i: r --------------------~' 

ORDER ON SUMMARY JUDGMENl: 

· APrt 3 (! . !997 

i THIS MATI'ER. is before the Coo:rt on the Utnted Stales of Amerit:S:s Motion for Summary 
l r 
I , 

! ! Ju<igmeltt g).E. # 146). The Defendants in Case Number 92~10027 responded (D.E. # 159). The 
r : 

[j Court beld a bearing on April 14, 1997. These conso~ cases raise the issuc:s ofwbelher Mel 

l! Fisher aod bis businesses legally salvaged in the Florida Keys National Marine: Sanctuary. or 

~I illegally operated thexe a.d damaged Sanctuary resources. The Government• s summary judg:1De:nt 

I ; i motion seeks d:ami.ge& of tnare than S600,000~ and an inj~on pte venting· the compai:ries funn 

i i hanDing Sanauary resaateeS md otdering the remm of~ 
jl 
11 The Court bas thoroughly reviewed the e:nmsive record.. including dozens of deposition 

! tr.to.scrlpts and c:xpert repcrt:s,. md <:onsid~ the am argwneots of counsel For the reasons outlided 

I . 

!I 

! 
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~low. the Coa.rt grants the Govermne:DI·s motion only on the issue ofwbecher the Defenc:laol3 in 

C~ Number 92-l 0027 bad any preexisting salvage rights in the S~. Otbetwise., the O:lurt 

' t 
I denies the Goveuweut' s motion. 

FAO]!AI . .ANJ) PROCFJIIlBAI..BACKGROUND · 

A. The SlaiUtOry SclrerN! 

Congress =3dCd the Marine Protection, Rescareb md S~ .Aa ("Sanc:tnaries Act"}. 

codified at 16 U.S.C. §§ l431-4S, in respcmsc to a"~ c:oncem about the ina~ 

1 

I degr:adalion of marine babitals..' ' S. Rq>.' No. 595, lOOdl. ~ 2d Sc:ss. 1 (1988), r~ in 1988 

- II U.S.C.C..AN. 4387. The statute~ 1be Secteauy of Commen:e to dcrignatc e:od mauage marine 

~ ~ ~ariestoproteamarineresourccs. 16 U.S.C. §§ 1431~ 1433. 
, : 
I 

1: 
I; 
I ! and injum:tions apinst any person who destroys or injures 53DCtUaly resources. 16 U S.C. §§ 1437. 
q 
I; 

!! 1443.- Under Sectiotl 1443, any person who hmn.s a sanctuary resource is stric:dy liable to the 
;I . 
\I govenune:DI. unless he am show that the damage ( l) was C3DSI.':d bY sn act of God, an ac:t of w.-sr, or 

" 
: ~ the act or omission of a third pa:rty; (2) was caused by an activity ~ by federal or stale law; 

~ 1 or(3) ~neefigfble. 16 U.S.C. § 1443(a)(l) and. (3). 1'be law defines a sta!UlOtyreso~c as~ 
.. 
1 I ·living or nonliving niSOUI'cc of a national marine s.ancruary that contribures to the conserv.Won. 

il 
:; recreational ecolo~c.al. historic:lJ, rese:m:h. educ3rional. or aestbdic value of the san<:tu.aty ... 16 

I! i! u.s.c. § 1432(8), 

ii 
: I 
i • 

Co~ abo may desigu:W~ sam:tnati.es, as it did in 1990 '!Vhen. it passed the Flaiida Keys 

!i -Nasional.M3tiDI:Saucmmy AC!-\FlnridaK.eysAI:r), Pab. L No. tOl-605. 104 StiL 3089 (1990). 

1: 
~ ~ That A'C'f provides that the Secretary shall m;mase the Flari,da Keys National Marine Saoc:tuary 

i ~ 

· : 2 
: ~ 
! o ,. 
I· 
• : 
j l 

I. 
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{""FForida Keys Sm<:rumy"') uncia the aforementioned statutoty scheme. Florida Keys Act.§ S(;~). 

The Sec:zetaa:y ofO:mmerce has delegated DJamlgemem 3Dd eni\'>rcement duties under both acts to 

the National Oce:mic mld Atmospheric~ ('"NOAA j . 

.AmD~ the Ccngression;U findings in the Florida Keys_ Act were tha .. sptXt:~c:nlar. umqu~ 

and nationally significant marine en~ mel lUting~ meadows, n Deeded protection. 

~ Florida Keys Act, § 22 Seagr.m is disnibmcd in sigpific:mt ~ along the Florlda~ast. :K.tw:r 

li Depo. 31 45. It helps ptOduce organic mattJ:c that futms m iiopoitaot base of the: food chain. Id. 

I' Manatees and fish graze an iL !d. at. 47. Ir provide$ a habitat and refuge for numerous small 

I invembrares and fish. Id. It also mirrimizes cum:m effi:ct in some areas, ~Y reducing c:rosion.. 
l 
i I I d.. at 48. Seagrass is a resource within the meauing of both tbe florid3 Kqs ~ the Sanc:taaries 

i I Acts. Unikd Sla:zes v. Fzsh.er, 22 F.3d 262, 265 (1 Ith Cir. 1994). 

!I 
II ,, 

B. TheFacts 

il 
lj Defendants 3l'e Mel mel K:me Fisher, Salvors. Inc., and tbree boats. Mel Fisher is president of ,. ,: 
iJ .Sa.lvozs. Inc .. amarincsal.vage~mpany. M. FisherDepo. otJm. 9, 1991, at48. Kane Fisha',Mel 
r t 

! j Fisher's son.. is operation~; manager ofS~vors. me.. K. Fisher Depo. of May 2. 199S, at 4. He is also 

:I !! captain of the D~ess.. one of the tbiee Defendant~ Iii. at&. The three boats were either 

ij owtled by or wodtiug und.uu~ fi>r Salvor.;, Inc, dJJ:rillgJamwy, FcbturY Qd M=h of I 

~ ~ 199Z. /d. as 22; Dei. A:nswtt in C3.se Number 92-10021 f'Answu'1 at1 25. The PbintiffiD.Case : 
·: 
; j Number 95-10051. Motiv.ttion. Inc., is 3DOther mariDc salvage eompany that die "Fishers opc:tare. M. 
II . 
11i Fish« IHpo. of J2n.. 9. 1997, 3t 49. Mel Fisher is pr-esident..JJ. The Coll11 wtll use the teml 
I . 

j ~ Defendants to refer coUectivoly to \he Fishets. Salvors. Inc., and the three boats. 

ll 
p 
11 

II 

3 
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1 and f~ salvaging sunken 17th• md l8th-ccntu.ry Spanim sail.ing ships off the coast of Florida. 

i 
jj Govt.. Corrected Memo. of Law Supporting Summary Judgement Motion \(3ovt. Memo"} at 3. See 

l
i l ~ e.g.. MDM Solvage. btc.. v. UnUkntified WrecJced and Abmtlion«J Sai1iJJg V e:ssei, 631 F. Supp. 

I 308 (S.D. Fla. 1986); TretmU'eSalvcrs, /Jz.c., v. umdentf/ied Wrcd:zdandAbandoned SaiJJng Ye:ssei., ., 
I i 408 F. Supp. 907 (S.D. Fla. 1976), affd 569 F .2d 330 {5th Cir.·l978). 
I' . 
i I The iDstam case involves the Fisbets' actiVities in an area blown as Coffins Pa.tcb, located 

i I • !i:w miles off the coost of MaD1hoa. Florida. in the Florida Keys s...:nwy. Ex. A 3lld C to Govt 

I Memo. The I>dl::udancs argile thac the case really begzn in 1.986-in an umelated 1awsait. In .MDM 
! 
I 
; Salvage, 631 F. SU9P. 308. two coJllPC!inl companies sougt:tt exclusive salva~ rights in Coffins 

.( 

j j ?a.a:.r; Tiris "W4$ four-yl24Z :;c~ co~~ t::t! P~ ~-s &:t. ro ttt== ~~co ~ O:;:n; 

1! to salvaging in the 3.Ila ld. lll 314. The MDM S4lvoge coon at first temporarily enjoined all parties 
.; i 1 from salvaging in Coffins Patcll. !d. at 310. A.fta detmnining that no one hid es1ablisbed a right ro 
ll 

j; exclusive oper.uioos thele. the Court li1b::d the injunction md all~ the pattid to resume normal 

11 
~ ~ sal~ operations. Id. at 314. 

I 

i I From January through March of 1992, the three Ddendant bo3lS searched for ~ in 
I • 

I ~ Coffins Patch. Ex. C to Govt. Memo; K.. Fisher Depo. of May 2, 1995, 3122; Amwcr at 1 25; Def. 

l! .Answer to ·Plaintiffs First Set of!ntenog<40ries at2( c). Mel Fisba only wCilt to Coff:im Patch once 
j" 
I! during this period. M. Fisher Dcpo. of Jm. 8) 1997,_ ~ 51-Sft FI.Sber also had little to do witb 
,, 
ll deciding to salvage in Coffins Patch. as be is a~ president who sigp:s ch~ and 
: • .. ~ 

;; 
! : ~ and poses fur pidm1=s with toorists. I d. at 57..()3~ M. FlSbe:r Dcpo. of Jan. 9. 1997. at 43. 
l : 

·! \ "The Fisbers believed they had a right to salvage in Coffins Palth due to me court~ 1iftiDg the 
, ; 

·t; inj~on in MDM SaiwJge. M. Fisha IXpo. of Jan- 8, 199'7:, at 8. Mel Fisher claims that two 
11 . 

~ i 4 
i , 

q 
!. 
•' ·: ,, 
I 
I 
t; 
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~federal gmremrnent offic:ials verlla.lly gave him permission to sal~ in the area. M. Fisher 

Depo. of Jan. 9. 1997. at 16, 22 . 

.K.anc Fisher participated more directly in the 1992 salvage opm!lions. K.. Fi.!ilier Depo. of 

May 2., 1995. at 29-30,50,69.17, 81. AscaptainoffhcDanntless, he directed the expedition. Id 31 

28. Kane FisW:t and odml-crow~ sea:rclted foe buried tn:asure in eo:ftms Patch primarily by 

propeller wash do'W!l'WUd inn> dte warer instead of away frum.thc boat. M. F"lShcr Depo. ofJan. 8, 

1997> at·66. The resnlting .sttearu slowly forces a 1aige oolumn ofck:a:r wm=- down ro the bottom of 
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l lllCdaiJi..... ~A to Govt. Mano. Bo<b sides apoc lbal:tbese artifacts hzvehistariai ~ 
as they likely came from two Spanish vessels known to~ sunk in the m:a in tbc mid-1700s. Jd. 

&yond baviDg historical signi!icanc:e in and oftbemse~ the~ have archeological f 

signmcaocct because of their location and condihon. Ex. 4 Tb Murphy Depo..; Murphy Depo. To 

th~. artifa.c:ts·once they are recovered. Ex. 4 to Murpny Depo. at 2-7; EX.. R to Govt... Memo. The 

! Fishers bad a specific piau iJr recovering artifacts in Coffins P~ thai encompassed some. but not 

I 

i all. ofthese ek:mcnts. Mathewson Depo. at 10.5-08. This plan. however, was not Wiitten; it was in 
. . 

1; Kane Fisher's bead. K.Fisher Depo. of Jan. 8, 1m, at32. 

H 
:; · Following the De!endauts' departure ftom Coffins Patcli, sciezlEists found displaced and 

; ! dam.aged. ~Ex. F. I., and N tJo Govt.. Memo. Scie:ntists ~'the aount of dame~c. as well 

:I 
i! as. who caused it and hoW. I d.: Depos. of Zieman,~ F~ Wanless and !horbaug. Using 

; I ac:rial pbotOgJ2phy. ID:JPS a:ad estimates. a mmue ccnsu.lting firm bired by the Fishers in the spring 
!, . 

j \ of 1992 es:r i • • wed that the Defendmts hid made 597 blowholes that daJn.age:d 1.63 aaes of seagr.ass. 

' l l! Ex. F to Dei. Motion. For purposes af the 1992 ptelimi:tmy lrijunaion bearing in this case.. the 

\\. ·Fishe%:9 stipu1.an:d that 1hcir Si1v.lging had damaged -1 .63 ~ of scagr2SS.' .. 
" I; ... 

· ! ~ 'The Goverm:na argues th2l it is entitled to sarmD31Y judgment~~ ~c: of liability 

' l bec:3ose of this stipulation. and tho f3ct that the ~es ~ ~ .stna 1i:Wlity on anyone 

! wbo cia:mages ~- 16 U.S.C. § 1443{a)(l). S~ ths.stipolation ~ ~r purposes of the 

~ prdiminarj' injanction hesring only, ~ Court is t.tJl';Villing ~ grant snmm~ JUd~~t on~ 

, ! ....nomds. However, the Court cannot ignore the fact. that the ·Ftshas emcrc:d U!10 this snpulatton. 
t ! ... --

tl 6 
·' I 
I 

~ j 
d 

l 

I . 
i 
I 

I 
t 
! 
i 
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1992..found ... severe and extensive .. dam.:lge to Cot!insPatt:h s~ beds. Ex. L ro Govt.. Memo 

at 3. Joseph Zieman found a liVlDber of ~e holes seveml.tzle1.elS deep. ranging m diameter from i 

I 
I 
I 
i 
I 

I I I was on tbe sires in ·"92, it was <lear t<>me tbe that holos I,... seeiag e1r<:1e w= done days co weda ' 

II to a rnonlh or so befure r was there ... inacdt'bly fresh.,. Zietn211 Depo. ofFebromy 28, 199 7. at l50. 

. 1 i A thiid ~who enmiocd the damage Cound holes up to Dine feet deep and thiny..six to 
I' 
! : tony-six~ in leogtb and width. Ex. N to Govt. Memo. Olrtis Kruer also found the damage .. sewre 

I ~ zd exb!US:ive, .. and~ that~ oamru disturlr.mces" could create the type of in'egul.ar. deep 

! ~ ·holes he found ia Coffins Patch. !d. Kiuer estiro:ated th3t the damale had been done in the two 
.; 

· ! [ moacbs prior to his~ 1992 inspection. ld.; Kruer Depo. at 121·24. Klua vi.sinxi the area again 
' I i in AU&OSt 1996 and found "not JDUchregrowth. .. Kruer Depo. 3I 122-24. 

Govmnneot ~e:ntists esti:mate thai .it would·takc SO to 100 ye-ss for the damaged seagrass 
1: 

\ !· beds to complete!}' recovfll, Ex. L to Govt. Memo af 8. Howevtt~ scienrists say they ~- replant ., 
;·l ~.in the damaged areas becnlse Coffi:nsPatr:h is swept with high~ waves thst keep ~ ' 

:! sand areas in motion. This. in tum. inhibits recoloni2atiO:U of seagrass. Ex. J and K to Govt. Memo; .. 
1~ Ex. L to Govt. Memo 319. By 1996. noneoftbe Gove:z:n:mcnl's attempt5 to plm~ seagrsss..:in Coffins .. 
l ~ Patch bad succ~ Ex.. J to Govt. Memo. 
I ' 

i l The Govermnent coiilJlilisionc:d expert studies to identify potc:ntial se8g[~ ~arion 
II 

j j projects in the Florida Keys SanctuarY simjJa:r in scale to the d.mlaged areas in Coffins htth. Ex-

" 1: .. 
I 

!I 
ij 
I, 

7 
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J, N. aod 0 to Govt. Memo. Using what is known. as a Habitat Equinlency ADalysis, Government 

I 
sei¢Ulisss detetmil!ed it would cost $351,648 to com:pms:are roc the Coffins Parch damage by 

\ restoring l.SS acres of se4l~ in another dmlaged. 3t'Ca.. Id. Jn addition, Government scieutists 

I estimated tbal ir ~ S2Il,l30 to respond to and 3SSCSS me damage the Defend:mrs caused. EL p 

to Govt.. Memo. 

I ! They dispute tbe 31I101l1It and type of~ damage. Depo&. of Wanless, Thorllaug. Harold 

" · l Wanless visited the sire in 1996. and-reviewed~ ofit. r.tken in the 1970$ a:Dd 1990s.. Ho 
I 

. 

. i c:.andaded that noDe of the holes in Co.ttins Pstch previoasly bad seagras:s in lhem. Waulcss Depo. 

! 

I ·at 68-70. Wanless also said it was difficult to tell whedla the holes wcte mzm-mado or '03tmal. I d. 

! I at ·SQ-93. He estimated that ~very from the damage d.esaibcd by Govmnncnt ~cntists would 
t l 

: ; .take ooly 1ifu:en to twenty-five yem. Id. at 161-62. 
., 
;: 
i i Anita tbot:haDg. who visited the ~ in 1994, foUDd no boles of the type Govc:m:neat 

j! scieutisls descn"bed. ~ Depo. o.fMay 25. 1995. at 148-55::. S~c tl:pOrted seeing only natur:a1 

11 depressions and escarpments in the sand. ThoihangDepo.·ofF~ruary 14, tm. at69-76. In fact, 

I I I j she s:rw no abnotmal condiiious aliYWhere in the area. the Go"e raDC&t claims was d3maged./d. at 

! l 85-91. The only evide:ncc of any seagns:s damage she saw was "some biMes here and some blades 

i : 
I ~ tbere·and some blades over there .. .... !d.. at 91. She abo~ with Wanless tbat recovery of the · 
p . . 
j! t}'pe the guvemment described would W:c only fiftea'1 ~ twc:nty.-five ye:zrs. 

1 

•' :: ,: 
' • 

i! .I 

" !! ---------------------i: ·.z'fhis section only Sllllllllarize& the myriad opinioDs ~ this case. r 0 fully teCOUTlt the 

·h thousands-of pages ofrepons and d.cpositioD. testimoDy oftbc cxpea1S would. take mw;b longer. 

II 
!i 8 
; : 
. I 

I! 
: I 

II 
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'l'he Unittd States fiJ.cd itsCOQ)J)13Dit in Case Number92-1007:7 on April2I . 1992. sedcing 

I d;nnages ~au iDjuDdion. lbc Govemmeutmoved fara~iminary injtmctioo.. aX)d fbe Defendants 

. ! 1 cros.s--mcved for an injunction to r~n the Government from imcrfcring with 1bcir $01!~ 

attivities. This Court 1~ lhemotioll$ to Magistrate JDdge·Garbe:r, who after hearing extensive 

~y ~ed ttmt the Coart ~a prcliminuy iD,jtmaion remaining the Defendanls 

tiom ~ ~ wasb. defla:tar.s in Coffins Patch ia violation of the Sandl•aries and Florida Keys 

II Aas. M.ag:istrB1e Jadp Garber also recommended that me Co'Qtt deny the J)efrndants' request for 

sn injunction. The Court adopted the Magistrate's ~tiOllS and issued a~ 
r 
·11 injauction.. 1.'he Elevalth CID:utt affirmed. Umtd Slau:s' v. rzsner. zz F.Jd 262 (11th cir. 1994~. 

~ ~ In 1995. MotivatiCDl:r Inc., filed its in rem 8dion against an uoidQrtifi~ wrecked. and 

.! 
ll abandoned vesseL seclcini; title and a sa1v~~ award for tbe artifacts lbst the Fishers b.sd recu~ed 
II -o 
1! 
l! fu Coffins P:deh.. SM Ca9e Nmnber 9S.l 005 t:J On Jtme 18., 1996. the Court allowed tbe United 

: S~ to inJ:el:vene in b $C!:C;OOO ease.. The O::Jcrt has CODSIOlidab::d btMh cases fur discovery and trial. . . -
l 
! 
! 

il 
li 

.J 
I. THE STANDARD OF ~VIEW 

A movi:n£ party is eoliticd. to summary jndgment only 'Wb.cR no genuine issue of material 
:j 
; l faets exists .and the party is entitled tn ~as a matter of law. Celota Corp. v. Cmrett.. 4n 
i I · · · a11 ... - • ..:1-~ • 
! : U.S. 317.· 3rT (19&6). On a motion for summary~ a coUit tnDSt 'Vlf!N/ ~ evtu.c1JV<O m a ., 
l t 
j ! ligbun.ost !aYorable to the non-moving p31cy. Sampk.s ex rei. Sarrrpl.es v. City of Atlantii.. ~ F .2d 

!: ------------------!! 
~ ! 1fte Fisbm b3Ve stipulated tba1 the artif8cts they seek in the l:Uer :u:rion are the same one$ ) l the Gov~ seeks in the earlier-filt:d case. 

H 
·' 
!I 
I' 
d 
.I 

9 
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I 

1328, 1330.(11th C'u-. 1988). Art reasonable doubts as to the fiu;G 3lC to be resolved in f.lvor of th8 

l'an.Y O'J'l'OSin2.5UJD.maiY judgment Unired Stous v. FOUY ParceJ.s· of Real Property, 941 F .2d 1428, 

1437 (lllhCir. 1991). The moving party bears the burden of establishing that thc:e is no gemnne 

issoeofmmzial ~M'aev. Jefferson Cily.&J.. ifE.du&.~ ~3 F.3d 739,74243 (lltb Cir. 1996). If 

a n:asonable fact~ evalaali.og the eYidenct could draw more than oae miereoce from the bas, 

and if tbllt in.fm:ncc introdaces a~ issue of m.tteri~ fact, lbe:n 1he QOQZt should not grant the 

.summaey j~ motion. Augusta Iron and St4.eJ. Wor.ks v. Employu.r bu. cfWtrU.Sau, 835 F .2d 

8SS, 856 (1 Ith Cir. 1988). 

IL THE DEFENDAN"l'S HAD NO PREEXISTJNG SALVAGE RIGHTS 

! : The Defendanrs ·contend that as a l'1l.3l1a' oflaw Judge Aronovit% gr.anted them an ongoing 

~ I right to salvage in the Florida Keys S3nctn3ry when he lifted the .injanc:tiou in MDM Salvage., 631 

. il F. Supp. 3~. As an extension ofthat argument. the ])e:feudantsargu¢thatthe FlcxridaKeys Act did 

! ! oot soppJant maritime salvage law, which allows than to salvage in· tilt Florida Keys SaDdltary and 

I j t3lce title to ~they ~ver there:• Both artuwents are~ bec.ause tbe S~ Act 

I provid~ 1bat a party shall not be liable for damaging tmetnary resources if federnllaw ~ 
I i: the activity causing the damage. 16 U.S.C. § 1443(a)(3)(B). The Defendants' nilia:nce on Judge 

I . 
• Aronovitz' decision and mmi.timc: salvage law to establiSh this affirmative dcfz::nse is misplaced. 

Neither mariti1'!le salvage law or the MDM Saba.gB decision c:onsrimte a'"!~ law" awhorizin& 

ll the: Defexbnts to ~in the Florida Keys Saactuaiy . 

. il . . . . ~ 
! I ;ne Coart notes 1b21 there may be a qucstiE>Jl of wbethf:l' maritime salvage law or the 

j. common law of finds ~veras the Fl$bers' cbim·to salvagerigb1s and title in tbe artifacts. See. e.r .. 
i j . .J.{[)M ~e. ~ 1 F. S~- 31312. ~e ~ourt need not address that question. as the Florida Keys 

11 Act bars appli~on of ~er theory m this case. 

. i! 10 

I' 
! 
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AU J~ Anmovir.:z did in MDM Salvage was Jill an injunction prcve.nting salvaging in 

Cof!iau .P3teh 3Dd. :illow a remm to the stan1S quo. TM st2lllS quo in 1986 was freedom to salvage 

outnde ~territorial waters: ''the Court~ aud :shoWd not fashion injunctive relief which 
i i Would tnmcx::c::ssaril;y uodn1y ia1iinge on freadom of n.avig;ition and traVel on_the high s~ .• . :· . I MDM Salvage.. 631 F. Supp :a% 312-13. The Derend.azm; ask .tbe Court to IIm:zpret this order as g[ving 

f I them a pelpetual. right to salvage in Co.ffi.ns P~ Bat to read a. <:Ourt ordec narrowly fashioned 10 

I j fit the c::ireumstmces of one case as the equivaknt of a taw passed by Congress or r~ans 

f I adopted by a fc:deral .agency Ya$tly overstates the otdees reach.. I11e E~ Circuit so fuund in 
I . . 
! I affinning tbe prelimi.naty iujundion in this case: "We disccnnlO basis for the Fishers' conn:ntion 
' I 

· ·i I: that their history of prior salvage operntio.DS coo.stitntes a c:letioo? ro the violation of the San~es 
-; . 
' • 
~ ~ -· Act Wilh which they arc c~ ... Fisluir, Z2 F .3d at 270. In~ with that ruling. tbe Court finds .. . 
; ! as a marret of law that Judge Aronovitz's 1986 order was not a federal law witfrin the meaning of 
:I 
:I the Sanctuaries Act thatwoold enable the Defend:mts to plead the affixmative defe.D:se tbsl federal 
j l 

i : . law anthDrized 1hei:r activity in Coffins Patch. ., 
!: 
j! .. ,, ., 

The same holds true with respect to the Defendants' claim that maritime salvage law 

li authorized their activity. Congress has the rigbt to modify general admiralty law. PaiUlTR4 R.R. Cc. 
it 
· ~ ! v. Jolmson. 264 U.S. 315.386 (1924); Lathrop>'. Urridsntifotd. Wrecked & Abandonai Vessel. 817 
I I 

., i F. Supp. 953, 962 (M_I). Fla. 1993). The lA!ltrop court rq~ the axgumem that the Defendants 
I . 

i ~ mW: here. In tbat e;ase. lbe plaintiff was salvaging in !he Cape C:maveral National Seashore. He 
, ; 

11 argued that the ~rallaw requiring him to gflt a salVage pemrit unconstitutionally infringed on 
:. . .. .) .. . 

!i preexisting JDatitilne salvage l.:lw. In finding against tbM claim. the Court held that"C~ 
" ; : CDaCtments·r:esrrkting ~ Dlannet"in which a poteatia1 salvor eccaV2l.e:S propctty located on fedep}ly 
! I .• 
! j ·OWilOO or maoaged lands doc:s not o~ the Constitmion.. Latltrop. 817 F . Supp. at 962.. 

ii 11 

i 

. ~ 
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1! This Court aerccs- Common law principles do .not mtomatiGal1y bar Cougress from 

i I exet<ising it> l~ve prorog.ttive 10 P""""' !i!G....J lando fi=-potoutially damagiuj: activity.' 

I ll And tbc··reqaire.ment tba1 a salvor act lawfully wtnle ~docs not offend admiralty law 

i I principle.. ld. at 963. Olhercou:ts hve upheld cballa>ges to laws ....Octin& salvage ..:tivilics ;, 

· ~ ~ uozicualpalb. KleUn. ~ted W'Yeckd =f.AbanJmwiSoJJbtg Vass.J. ;58 F.2d 1511 (11th 

: Ci:r. 1985).(holdin: tb.:U salvaeet was not entitled to award fer artif'a.cls rccovet'ed from .shipw.recl.: 

: in Biscayne National Parle); Craft v. Narion.al Przrk&!Jv., 34 P.3d 918 (9th CiT. 1994) (npholdiog 

1- .fino "'¢Ds< diver.; wlw used """""= =I <hisds ro """"""" a shipwred: loca!<d in a marine 

1! sanc1u:xryJ. Neither maritime salvsglllaw nor the common law of .ftnds is a federal law within rhe 
I 

~~! ~ing of the Sanctnaries Act. Thus, the Court finds that as a~ of Jaw the Defenctaors were 

not engaged man :JCtivity ~ by fodc:rallaw when they salvaged in Coffins Pau:n in 1992. 

I 

1\ The Govemmeat is entitled surmn.ary judgmem on this issue. 

I: 
I' .. 
:; m. THE .REMAlNING ISSUES 
i• 

I! 
l i The Go~nmeut is not emided to stDtJID.aiY ju.dgm!:ut oo. 8Dy olher issue, as the Defendants 1 

I! have raised genuine issnes of r:D.3terial fact on the amount ofdaatge C3llied to scagrass in Coffins 

l i ,, 
; ! ·Patch. how much it will cost to repair any ~ who caused the damage. m.d whether removal 

i! 
j . of the artifact$ damagetl the historical v-alue of the Florida Keys SanctUal'Y. 

I 
j! A •. 11te Ammmt of Damap 

p 
li The Govemment has pro\i ded reports ana depos:itioas from a am:nber of scientists 
! ! . . _ ...... 

ll . 
· ~ 1· · 5 Sa the Antiquities Act of1906., prohibiting the appopri.alion ofbistoric ~ an fedctal 

· !.and without a permit; the Rivas 3Jls1 Hlllbors Act of1899. prohibiting cxc:av:srion on federall4:nd 

~ j wiUtoat ~permit; 3lld the Property Qau~ ofttu: US. Constitution. U.S. Co~ an. 4, § 3, eL 2. 

·I 

ii 12 
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I establishing that (1) ~llxxrm.g in Coffins Patcll early :m.tm c:re:ared sewniimn.dtal blowhot~ 
! and damaged at leaa 1.63 acres of 5ea~; (2) it oos:tlbe GovanmcDt $211,130 to respond to 3bd 
I 

assess this damage; (3) it would bk:e 50 to 100 )'"C2fS to ~ace this seagrass; (4) the Government 

c:a:aDOt repbnt SC3gr2SS in tbt: ~ areas; SDci (S} it will cost $351,648 to c::ompeDSale for tht: 
! I Coffins P:m:h los:S by restoring seagrass in a.~ area oftiw Florida .Keys Sancnwy. Setz R.eporu 

! ! and D~irion TlMSC:li:ptS of Zieman. Kruer, MclntDsh. Julius, Wright, an.d Fonscc:a. 

I The Defendants have provided xq>o.rts and depositions from ~ sciemists cstablisbi.ag t:ba.t 

I (1) d~ to seagrass in Coffins Patch was minimal- fur Jess than au acre;~) blowholes in 

II Coffins ~h could. have been made~ to 1992; (3) there did not appear to be blowholes in areas · il - '""~!<=glOWS; (4) damage ·IIW Go.....,..... s<ieo>lisU ~be would We a maximum of 

; i twcra.y-five years to ~ and (S) it migbl be possible ro repbnt seagrass in Coffins Patcll. See 

;I Reports and Deposition Trs:nscripts ofW:mless cmd Thor:hang. 

.i 
il · In addition. Kane Fish« has testified that be only used mailboxes and cansed blowholes ,, . 

l: ~here there·was sand and rubble on the oce.m floor, not~ Fisher also testified that he bad 

I been told dun~ people saiv-ugOO and c:reall!d blowholes in Coffins Patch in 1990 and 1991. and 

I 
·. I j· that he saw those blowholes when he first arrived in 1992. 

I Because the Court mast c.onstrn.e 1he evidence in a light most favorable lO the DOn-moving 

i party, the c-coaoludes that lhcse conllicting s<i..nti<: Jq>Orts establish disputed ;.....,. at: ra<t. 

1 ~ . ·.Resolving them would require the Court to weigll.· ~cting evidence and make credibility 

! '1 detetmirwtioas. This ;s IDapptopriale oo a motion li>r ~ judp.IIIIL M"~ 93 I' ~d at 7~2. 
! . ~the Court denies the Govemmenfs ~ary judgment mottou on the 1SSUCS of~ 
!I . 
lj to seagl.ss on6 tbe cost of zepairing it 

I 
l 

j 
I 
I 

'I 

II 

13 
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B. Who Caused Tire DamQge 

Itu tmdispuled that fromJmmarythrooeh March oflm the three Defendmt boats salva2ed 

in Coffins Patch. Ex.. C. To Govt. Memo; K. Fisher Depo. OfMsy 2. 1995. at~ Answer ar 1 2S; 

Def. ~to PhiDtiffs Fll'St Set oflnt.enogatories 3t 2( e}. It~ also esbblisbed that the boats were 

working far~ Inc., during thi~ period. ld. K:me .Fisher. .opet2lions ~er of Salvo.rs, 

dit'ected the salvaging activilie$. lC. Fisher Dqx>. of May 2. 1995~ at 29·50, 69-81. F'm.ally, the 

~ &ck.nowledge that they~ mailboxes to w:zearth baited treasare.Jd. at 29-49. 

j
1 

in Coffins P:lrch at the same time the Defendants w~:~e. /d. ~ 76 . .AlJd Govcmm,Ql[ scicurists ~Q 

; I consisteudy tes:tified that wben they examined Coffins-~ in the spring of 1992, they found 

! I frwshJy madc·blowhoks. On the odter hand, defeose sciemists.say tba holes they saw were old. And 

! f the Gov=ent bas not dispul<d Kane Fisher' s leo1immJy lila< o<her salvor.; made blowholes in 

i Coffins Pstcll in 1990 :md 1991. 

On this uvidlmoe, the Govemmem bas not establisbed. that !:he Defendants damaged~ 

I in Coffins Pa!Ch. AI. best. the GovCI'mmeXlt bas produt.Ed ~IJ'ftSl:mtial evideuca lhat the Defi=:ndams 

: , ! wete responsible. However. making that derenuinarion xequires weghing testimony 3nd aedibili.ty • .. 
!\ functions that are·thc province of the fact-finder. The Court rhcte{ore denies~ Govanmcnt's 

I j stiiiUD.~~~Y.j•tdgmeut motion on the issue of who eau.sed stagr.~SS damage in Coffins Par.cb. 
I• . 
:· 
I ' 

i : 
11 
i: 

C Personal. Lla.bilily of Mel a1lli Ktm.e Fisher 

l i By tbe "RaY it bas styled 3nd argued its ose, the Govcmmart 4lppC3fS to be ttying to holc:i Mel 

l l and Kane F'\Sher pasonally liable tor 3IlY seagra.ss damage. As corponltC offi.ccts acting an bebalf 

\! 
· ·1 t4 I. 
il 
:I 

ll 
' 
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o!Salvom. Inc., tba Fishers nonnally woald be shielded fi:om petron.alliahi.lil:y. While it is entirely 

proper fur a court in an a.dmii21ty case tQ bold oot.j)QUIItle officers persoually liable. • the Goveamem 

bas not pr<tV~ th.; facts ncc;.essary for this Court to bold tbat as a matter of law it should pierce the 

C()())Ome veil 

In !Wbn:ir»lty casc:s.. the Coart should apply ~ eommon law to dc::c::idc wh£:ther co pi~ 

the corporate 'Hil. T aJ.en 's Lmuiing. Inc.. v. MIV V IDIIllrrlli,. 656 F .2d 11S7. 1161 n.6 (51h Gr. 1981 ); 

l flrltcm Oil Transp. v. Oil Tramp. Co .• 6S9 So.2d 1141, 1151 (Fla. 3d DCA.199S). 1h.is law provides 

! ~ ~liu~:So although cech .case is distinct and must bo determined on. its own ~ T alen 's 
I 

! Landbtg, 656 F..2d a.t 1161 n.6; Hdlort Oil. 659 So.2d at 1151. The Cou:rt may apply Florida~ I 

i . law tenets as'Wdl. Tale:n. 's Lmu:linK. 656 F.2d at 1161 a6: Hi1.l4n Oil, 659 So.2d at 115 L I 
I 
1 Co~ ~e U$Crl a nambcr of .factocs in detetmining .wbdbc:r to hold corporate offi~ 
i I personally liable, including the absence of corporate fomlalities. ~c:qwttc capitaJizarion.. and use 

I of<:OipO~te funds and tBcilities foe pel'SOD3l rather thzn business purposes. Florida law contains a 

I! .funha requirement. Th.c corporation must bave been organized or oper3ted for an improper or 
• I ! l .fraudulent pttrpOS¢. Dania Jai-Alai Palace. In& .. v. Sykes, 450 So.2d 1114, 1120..21 (Fl~ t984). 

'· 
II 1he GoVfilrlliD.ent has not proved any of those .f.actoG. Reg:miless of whether Mel or Kane 

. . !l F'\Sher ~nally directed the salvaging opemicms in Coffins Patcb. there remaiDs a disputed issue 
I 

I of~al fact oo whether the Court should pim:e the corpamievcil and hold tbe .Fishers ~nally 

I liable . .Acccm:iingty; tbe Coart dc:uics the Government's ~tion on the grotln.ds that the Ftshers are 
! 

~! liable for s~ damage. 
I ~ . ... : 
\1 ----
l! 6Swift & Co. Pa~ v. OJmpama Cclttmbia.tta Del Cari.be. S.A.. 339 U.S. 684 (1950); i l .Tolen s lAnding. Inc.. \1. M!V Venture a. 656 F.2d 1157 (5th Cir. 1981): Hilum Oil Transp. V. Oil ! j Transp. Co .• 659 So.2d ll4l (Fla_ 3d DCA 1995). 
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D. H"1StCricai.Damage 

The Govea tnueut contends that the .Detendants <bmaged 1he .hiscoric:al value of the Florida 

Keys Sanctuary by removing 3I'ti.tacts. Aecotding to the Govemment•s argument. this removal 

C31lSI!d th& Joss ofvalu3b1e arch!ologieal data that the F~ could have obtainai by~ mapping 

and recording the location and condition of the anifacts before removing thc:m. 

k :t ttuesbotd maiitt7 removiDg ~ fit= a DStiaaal m.ari:ac sanctU31Y can cb:smge tbe 

c;mc:tnary~s historicsl resources. See Craft. 34 F.3d 913. But the Govemment bu not sbown tim :IS 

amatt.n o.(law, tbD Defendants' actions in this~ damage:d.ihe Florida Keys s~·s historical . . 

,I because of the Mip(s) from which tbey came. and be:wu5'e of their loc:atioo and conditiou iD the 

j j water. Ex. A to Govt. Memo~ Ex. 4 to Murphy Depo.; Murphy Depo. And the Govemmen( 

! I aclcnowledges that the Defeodmts have not damaged 1fle artifa;ts. Murphy Report at 11. 

'I· . The ponies diflior, bowovez;.,. -!he Defi:Ddams-~steps to safeguatd 

•I the 8Itif8ets' arcbeologica.l valoe.. The Govcmma:tt ~ presenttd_evide:nce that-the Defendants did 
I, . 
I· i i not do so . .Ex. 4 to Murphy Dc:po. at 2-7; Ex. R to Govt. Memo . . The OefendanL1 have prcseated 

I; .evidence sbawjng that they had a proper ateheologic:al plan..~ .Depo. at l()$.()8. ~ Court 

1 
j ~t .resolve sodl blatant flcmal disputes on Stumnary judgment Acoordingly. it mast deny the 

I 

Govemment' s motioo on the grounds that as a 1Il8Ul::r of law, the Defc:ndants are liable fur dam~ 

!I 
ll 

historical resources in the Florida Keys S:m.ctuary. 

CONQ.USJON ~ ...... . 

ll Because so many factual issues remain ro be settled. at trial. the Com cannot grant the 
' I 
l l 
J j Government's reqocst for a petman<:nt injunction at this time. For the foregoing reasons. it is 

!i. 
i ~ ., .. 
q 
II 
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# 146) i$ GRANTED only on the groands that tht: Govemrnt:Ut has esgU,liabed as a matter ofl3w 

tha1 tbe Oef-dants had no preexisting sal~ ridlts in the Florida Keys Smctuary. It is 

FURTHER ORDERED AND ADJUDGED that. the Govermnent's Motion for Summary 

Judcm.e:nt (D.E. # 146) is I>ENJED on all other~ and grotmds. . 

DONE AND ORDERED in Cbambc:ts in Mimri. Florida.~.,... day o~1997. 

I' 'Copy: 
I Carolyn Zander 
, James Loftcn 
~I Ric!Wd lWimeil 
:! Miebacl Sames 

· ; l William. V~ueek 
i : 
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ONITEJ Sl'.ATES DISTRIC! JUDGE 
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