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1 EXECUTIVE SESSION

2 - - -

3 TUESDAY, AUGUST 2, 1983

4 - - -

5 - U.S. Senate

S Committee on Commerce, Science, .
7 - ani Transportation |
8 A N Washington, D.C.

9 The committee met, pursuant to notice, at 9:3%5 a.m. in

10 Room SR-253, Russell Senate O0ffice Building, Hon. Bobd
11 Packvood [chairman of the committee] presiding.,

12 Presents Senators Packwood ([presiding]l, Danforth,
13 Kassebaum, Presslar, Gorton, Stevens, Kasten, Trible, long,
14 Fo;d, Heflin and Lautenberg.

15 -~ - -
18 The Chairmap: The committee will come to order. I know
17 Wendell is here and Frank Lautenberg is here, and although we
18 do not have the six members yet for the adoption of -
19 amendments, I think we can at least try to discuss those
20 things that I hope we are in agreement on.

21 For thosewthat were not, Bob and Vendell, I will Just
22 pass over the ones that there vas disagreement on for the
23 moment, and see what ve can agree on.

24 Where is Amy? Are you going to sit up there with lLarry?_.

25 NKNo? You're going to sit back here? All right. 1T have lots

ALDERSON REPORTING COMPANY, INC.
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1 of questions to ask you.

2 Also, Chairman Miller is in the audience. I asked if he _
"3 would sit in today in case we ran across any technical

4 ‘questions or any slight changes of pesition that we might

§ have had to find out vhat the Federal Trade Commission's

8 position may be on some of the issues.

7 Let us start, if we might, wvith the professions and the

8 exemption issue. I will take them in this order and wve will "
9 skip over those that are controversial as we come to them:

10 the professions, thé agricultural co-ops, the public

11 participation funding, the Section S(m) issue, the prevalence
12 issue: the stay of orders, the CID procedures, the definition
13 of "unfairness,” the advertising, the legislative vato,

14 credit unions, trademarks, authorizations, the cap on

15 penalties, intervention, and resale price maintenance.

’ . -
16 Senator Fords Is that all that's controversial, Bobd?
17 [laughter.]
18 The Chairmanz: Well, let us start out with the

19 professions. 2As most at this table are avare and most of the

20 aulience, I think, I hope ve have reached a compromise on

2t what is known as the Miller AMAR language. This is language
worked out in discussions. It is not limited to the American

22

23 Medical Association and Chairman Miller, but they were the N
24 initiators of it.

25

It has bdeen circulated rather widely and as far a1 am

ALDERSON REPORTING COMPANY, INC.
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concerned it is acceptable to me. I might open it up for
discussion, Bob, on the Miller ANA compromise language.

Senator Kasten: I support the language that we have got
in the markup, ani I think that Senator Rudman, who vas
active in this effort in the last couple of months, has been
supportive also.

T would lik2 to say that I have had a conversation with
Senator Stevens and he has some questions regarding the legal
bar association -~ legal exemptions.

- The Chairmans The Texas bar amendments?

Senator Kastens: VYes, some of the language. But I am not-
sure at this point whether he has got any language drafted,
and I am also not sure if it would be his preference to
address this question in the committee or to address the
guestion once more'in the full Senate.

It is also my understanding that the bar association is
today, tomorrov and the next day meeting, and tﬁey may Or may

not take a position on this question at their ABA conference

The Chairmans I am advised that it is not =-- I have not
talked to him, but the staff says he is not qcfnq to bring it
up today. Whether or not he subsequently brings it up on the
floor, he will decide.

You are right about the AMA., Jim Miller is going back to

Atlanta this afternoon to argue strongly acainst the Texas

ALDERSON REPORTING COMPANY, INC.
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Bar Association position.

DPiscussion on the professions compromise?

Senator Kastens I would hope, Nr. Chairman, that vwe as a
committee could support the professions compromise.

The Chairmans I would hope we can, too, and we will wait
until ve have another person here and then we will have at
least enough for the adoption of amendments, although there
is no amendment that needs to be adopted at the moment
because that is the staff language in the draft.

Let us move on to the agricultural co-op issue. This
iésue basically involves two major issues: One is whether or
not the FTC can study and investigate and prosecute co=-ops
for conduct exempt from the antitrust lavs. The other
relates to a marketing ordere.

The draft bill makes permanent the language that would
octhervise expire,'uhich prohibtits the FTC from studying,
investiqatinq and prosecuting cq-opsrfor conduct exempt fron
the antitrust laws under the Capper-Volsted Act. I vould
support making that permanent.

And I believe, Bob, you have some additional amendments?

Senator Xasten: Thank you, ¥r. Chairnan. )

I 30 have an amendment, which I believe the staff is
familiar with and I knovw you are familiar with. Basically,

this amendment is a compromise related to the FTC authority -

over agricultural co-ops. It would basically do two thingss
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of the FTC's proceedings.

this. Last year we were almost going to give the Secretary

Number one, it would make permanent the two expiring

provisions of current law.

The Chairman: That is also the marketing order?

Senator Xasten: That is ialso the prohibition of FTC
studies, investigations, et cetera, and, as you said, the
Capper-Volsted Act. )

Second, the marketing order question. Then the second
part of my amendment would regjuire that -if the FTC wants to
sue a_ cooperative for an antitrust viclation, the FTC must
provide the Secretary of Agriculture with a copy of the -
proposed complaint before the complaint is issued, consult

vith the Secretary, consider the Secretary's comments, and

permit the Secretary to place vwritten comments in the record

Now, ¥r. Chairman, as you know, a year ago or in the last
reauthorization bill ve vent significantly further than
this. I think that this is a logical gonpromise. I know it
has the support of the other members of‘the committee, and if
you could accept this kind of middle ground agricultural
co-op language --~

The Chairmane: It was initially further than I wanted to
go. T will congratulate you. You have come a long way from

wvhere you were last year on this. I am willing to move to

of ARgriculture vetc authority over the FTC in bringing any
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kind of actions, and I really thought that would be too far
and untowvard. -

Further discussions on the agricultural co-cp issue?

Senator Ford: This is an amendment to the markup
1tself? -

The Chairman: Yes.

_Is there discussion?

{No response.]

The Chairmans If not -- well, we cannot even adopt it
Yet. But as soon as ve get one more here, we will.

Let us move on to the public participation fundiné. The
draft language simply repeals the public participation
funding. Is there discussion?

[No response.]

The Chairnag: Is there aﬁy objection?

[No response.] - 3

The Chairmans. All right. We will move on to the Section
5(m)(1)(B) orders. This clarifies that when the Federal

Trade Commission sues one firm for a knovwing violation of an

order entered against a different firm, the defendant can

challenge the legal basis of the FTC's prior order, In
essense, this ~odifies the Braswell case.

Let me say to Chairman Miller, Jim, do not hesiéate. if I
misstate the FTC's position or misstate the lawv, to correct

me as ve are going along.

ALDERSCN REPORTING COMPANY, INC,
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I think there is no objection to this that I know of on~
codifyin; the Braswell case. Is there objection? -

{No response.]

The Chairman: Let us move on, then, to prevalence. This
simply provides that illegal conduct must .e prevalent in an
industry before the FTC may initiate a rulemaking. 1Is there
any discussion on prevalence?

[No response.] . -

The Chairman: Without objection, vwe will adopt it.

The stay of orders eliminates the automatic stay of FTCV
orders pending court appeal and provides instead for a
discretionary stay by the FTC or the courts.

Senator Fords Mr. Chairman, do you wvant to go back and

pick up the other two?

The Chairmans Yes. Paul, now that you are hé?e let me
go through and see if we can adopt the professions language,
vhich was the Xiller AMA compromise. I think there is no
objection to it as I understand. The agricultural co-op
language as {s in thesbill and just auendrthe draft bill as
anended by Bob Kasten, which would add making permanent the
prohibition on the study of marketing orders, and there is
some language indicating that the FTC must discuss first with
the Secretary of Agriculture, discuss with the Secretary of

Agriculture -- he cannot veto -- any decisions involving

agricul ture.

ALDERSON REPORTING COMPANY, INC.
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I know of no sbjections on the committee to public:

~

participatory funding, to the staff draft of Section

5(n)(1)(B), or of the prevalence rule, or the stay of
orders. I think it has been 1iscussed with everybody on the
staff. . -

And since we simply have six here, I u;uld prefer to
adopt these as we go along. We will move on to CID
procedures.

Senator~ban£orth: So ve have agreed to the Xasten
amendment? ! '

- The Chairman: Yes, on the co-ops.

On the CID procedures, provide that the civil
investigative demang subpoena procedures now applicable té
the FTC's consumer protection cases will also apply to the
FTC antitrust cases. Is there objection to the adoption of
that? -

{¥o response.]

The Chairman: Kithout objection, it is adopted.

Ve will move on to the definit;on defining "unfairness."”
We have defined “unfairness."™ There is argument as to i
whether or not it is an exact definition of the law. There.
ara those vho would say it is and those vho would say it isA
not. I am inclined to opt on the side of it is, but we have‘

reached agreement on the committee, in any event, on the

definition of unfairness.

ALDEASON REPORTING COMPANY, INC.
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Are there comments?
Senator Kasten: H¥r. Chairman.

The Chairmans Bob.

Senator Kasten: I support the definition as it is in the
draft. As you know, we hadAheatinqs on this gquestion a year,
a year and a half ago. The same definition was included in
the feauthoriZation bill that ve had last time, and I think
that ve can kind of congratulate everyone concerned for their
jolgt effort with the FTC, a number of outside groups, the

conmittee members and the staff, who could come together.

1 We have not had that kind of agreement as of this niﬁute
12 on defining "“deception.™ There has been some discussion of
13 ghat in haarings that we have had, but we right at this
14 moment do not seem to have the consensus of understanding a
15 definition of "deckption” that ve have been able to reach on ;gﬁg
16 “unfairness.,"”
17 So I think ve can go forward with “unfairness” and hope
18 wve can agree to it today, and over the next year I hope wve
19 can agree on the same kind of consensus on “deception" as
20  well, -
21 The Chairman: Is there any objection to adopting the

22 definition of "unfairness"?

23 {No response.]
24 The Chairmans It is adopted.
25 I woull like, Bob and Weniell, just to skip over:

ALDERSON REPORTING COMPANY, INC.
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advertising. I knov he has an amendment. I think it is a
controversial topic, and I think we can finish everything up
in here. And if someone wants to call Slade, we will move on-
to the legislative veto.

This is a movement that has been turned topsy-turvy sincq
Ve étatted hearings on this bill -- there he is.

My personal opinion is I have changed completely.” I am
opposed to all legislative vetoes of any kind.A I realize
that is not the position of Congress or the committee., Ny
preference would be to leave this suobject blank at the
morment, to say nothing about it and wait until ve get on the
floor with this bill. ) ) -

For this reason, I am not quite sure vhat ve are going to
have in the way of recon?éndations from the Department of
Justice orhthe Con;ressional Reference Service or other
coamittees. We mMay even have a conference on the consumer
products bill, which has a Congressional veto in it. I think-.
ve will know a lot more than ve knov now six or eight veeks
from now as to what may or may not be constitutional and
legal in legislative vetoés.

No matter what we adopt nbw, ve may be legislating 1n a
situation that would simply be more clear a month and a half
from now.,

Senator Ford: You are just saying that we will be silent

as relates tc the legislative veto or any substitute_

ALDERSON REPORTING COMPANY, INC.
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therefore? Of course, I have also been opposed to

legislative vetoes. That is nothing new with me, and T anm
very pleased that ve can leave it silent.

I ar not sure we can find something, but we will be in a
better position to do that later on, and I-nqree with the
Chairman.

The Chairmans: Whether or not we can find something
later, it will be offered on the floor anyway. I will make
no pretense, I will oppose it on the floor, but based on past
votes in the Senate I think something will be adopted. I
think we should try to craft it as carefully as possible so
ve can Aeet vhatever standard we think we have to meet.

Bob?

Senator Kasten: Mr. Chairman, I have developed a
‘proposal wvhich would replace the legislative veto of AFDC
rules that wvere invalidated by the Supreme Court. Also, I ;ﬁ
a firm believer in the legislative veto. I think it is one
of the things ve‘need.

I have also co-sponsored the Levin amendment -- excuse
me, the Levin legislation, which addresses this question. Qs
you know, ¥r. Chairman, the Supreme Court found that the
legislativa veto that 4id not involve two houses of Congress
and presentment to the President was unconstitutional.

I think it is now clear that we have a couple of

proposals that have been addressed that deal with the

ALDERSON REPORTING COMPANY, INC.
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constitutional problems that the current 1§qislnt1vq vegg
has. We are working toward some sort of a Jjocint resolution
effort. So that can be done.
Rut I agree vith you that right now the committee should
not address this question. As yYou knov, the joint resolution
route was the route that was first proposed by the Senate. I )
think it was in the spring of 1980. That was the way the
Senate wanted to do it from the very beginning. The vote, if
I recall my research ~—VI vas not here then, but I think it
vas 87 to 10 for the joint resolution route.
I think the votes are likely to be in the Senate once
more for that kind of a legislgtive veto mechanism. But I
agree with you that we ought to just simply not address that
question here today. There are a number of questions that
are still gqing to be determined by the Administtati;n and
possibly by the courts. .
So I think that we ought not to -- so I have therefore
decided not to try to offer my proposal as an amendment to
the FTC bill at this time, so that we may continue to consult
with and work uith reconmendations from our colleagues in the
Senate and also the administration.
I think i+ is fair to say that I or someone will be
offering a joint resolution kind of legislative veto. I am

hopeful that ve will be successful,;that it vill prass, and we

can once more have a workable mechanism.

ALDERSON REPORTING COMPANY, INC.
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Iﬁv?uld say, Mr. Chairman, that I am opposed to the
approacﬂL%het/vas taken by some in the House of
Representatives, the so-called Levitas proposal, which I
think is too Testrictive and really would be very, very
difficult for the Congress to be able to work through. If uq'
céuld find a middle ground, a joint resolution ground, a '
Levin kind~o£ proposal, I think it would pass in the Senate.
I would hope that it would be adopted by the Housg of
Representatives as vell and that we would once more have a
vorkable legislative veto system in ﬁlace. ;

Right now I think ve should lay it aside.

- ,

The Chairmans Further discussion on the veto?

Senator Gorton: ¥r. Chairman.

The Chairmans Slade?

Senator Gorton: I simply want to commend my friend from
Wisconsin on his thoughtful approach to this problem. T must.
admit that I hive never been juite able to make up my mind
vhether ‘#thiﬁf”i—leqislative veto is a good idea or not. I
4i1 not like the systen vhichA;ns recently heen found
unconstituticnal by the Supreme Court, although that dislike
in part was due to my firm conviction that it wvas in fact
unconstitutional.

‘ T believe that the kind of joint resolution approach

vhich—Senator Kasten speaks to this morning almost certainly

is constitutional and that it probably does provide the

ALDERSON REPORTING COMPANY, INC.
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appropriata balance under which the Congress can oversee the
~ru1emakinq practices of a number of agencies. I want to
commend him on his thoughtfulness in seeking input from as
many people as possible to come up with as faig an approach
as possible, and one quite dif}erent from the Levitas
approach in the Sanate.

The Chairman: I concur in that totally.

Senator Kasten: Yr. Chairmane.

® OO N o OO 2 0 N

The Chairman: Bob.
Senator Kastens First of all, Slade, thank you~for your

-~ -

comments. )
re Chaiirman, secondly, T think what I will do today is
to put my proposal for a legislative veto in the
Congressional Fecord in order to circulate it to the general
public and my conlleagues or our colleagues for comment. 7Tt
is slightly Jdifferent than the Levin proposal, but it is the
jqint resolutio? method. And T will put it in the
Congressional Record today with a brizf introduction,
The Chairmanhs Good.

Any obJection, then, at tte moment to leavinq\legislative
veto out of the bhill?
[%o CeSpons~.]
The Chairman: Tet us move on to credit unions. The

draft Fill exeppts credit unions in identically the same way

that banks and savings Ahd loans are nos exemptede I Xnow of

ALDERSON REPORTING COMPANY, INC.
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no ohjectior that T have hear! of to that provision.
objectioﬁ?
[Yo response.]
Th= Chairwans Without objection, wo will adopt it.
On tralemirks, the draft bill provides that we vill make
permanent the =xpiring prohibdition on the FTC suits to
invalilate tralemarks on grounds that they have become
descriptive names. 32gain, T know of no bhjection to thag
provision in the draft bill.
[¥ response.])
The Chairmans Without ohiection, we will adopt it.
What I awm foing, Slade ani Rob, if I can, if we can adopg
avervthing »lse so that wher one other person gets hera we
. ‘
will have nine anl We will he on to the advertising ;ssue. '
Fopesiully, whel vw- regsolve that we cug report the »ill out at
the szme tima,
Authorizatiopzs  the 2raft hill his FF9.9 million, §71.1
miliior, 4nd'*72.u million for fiscal years '38, 25, and
'26, Thuse are the same Fioures we submitted to the Fudget

Committee Ln our hudget report =arlier this year.
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They are, on the average, about $2 million higher than
the EFC approved authorization. They are significantly lover
than the bill that has passed the House. But in terms of if
they vere realjusted for inflation, I am not sure that they
vould be any different than the FTC-approved authorizatioms
right now.

Is there any iiscussion on the authorizations?

(¥o response.]

The Chairmans If not, they will be adopted.

Let's move on next to the cap on the civil penalties.

There is no provision in the bill for the cap on the
civil penalties.

I believe, Bob, you may have an amendment.

Senator Kastens MNr. Chairman, I do have‘an‘amendnent
which vould put a section in the bill. The proposal would
amend this section of the FTC Act to provide that when the
commission seeks civil penalties for violation of commission
consumer protection rules and orders, the maximum civil
penalty’ for any related series of violations shall not exceed
$1 aillion. -

Nr. Chairman, as you know, ve included this section in
the FTC reauthorization bill last time, ani it was adopted.
It was accepted. This amendment would not in any vay affect
the commission’s authority to seek civil penalties for

violation of their rules and orders, based on its antitrust

ALDERSON REPORTING COMPANY, INC.
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authority. As I say, this amendment is the same as the
provision in last year®'s FTC bill. . .

There are large numbers of pecple that support this
effort.

As you knov, there were certaln people who vanted a cap
at $500,000 or $250,000. I think at this point I would like
to establish, or I would like to try with the committee to
establish the cap, the §1 mil;ion caps It is probably the
best that we can get today, and probably also the most
sensible level to try to achieve today.

So I would hope the committee would adopt a $1 million
cap for civil penalties for any related series of
viclations.

The Chairmans Discussion on the cap issue?

Senator Danforth: Mr. Chiirman, does the commission have.
a position on this? ‘

The Chaié;an: Chairman Miller, position on the cap?

Mr. Miller: Mr. Chairman, I and one other comnissidue:
support the amendment supported by Senator Kasten. Two
conmiisione:s wauld oppose it. One commissioner believes
that a cap of some kind would be appropriate. Ferhaps §1
million is too low. Given that the antitrust authority wouldlf:f
not be affected and also the consumer redress provision vould
be available to us, I personally believe that this would be

appropriate.

ALDERSCN REPORTING COMPANY, INC.
440 FIRST 8T., N.W., WASHINGTON, D.C. 20001 (202) 6288300

s
3
g

el
b
.
hd
%




Te Chairman:z That division sounds like some of the

Supreme Court decisions.

[General " iughter.]

Senator Danforth: As I understand it, ¥r. Chairman, the
cap is not oﬁiy for an event but is also for a series of
violations?

Senator Kasten: That is correct.

Senator Danforths A related series?

Senator Xasten: R related series. And I think that is
FTC language for basically one case or one problem.

The Chairmans And the issue will become whether they are

related or separate incidents? !

Senator Xasten: I think they work with that question on
a nhumber of different things in\the FTC.

Senator Danforth: As I understand what you have told'us,La
even thouyh it is a separate incident, if it is related or
part of a course of action, it would still be subject to the
31 million cap, is that riaht?

Senator Kasten: That is correct,

Senator Danfor«h¢ Tverything within a series would be?
'S-:nator Kasteas Within that related series of
violations.

Senator Danforths This excludes the antitrust part of

the F™'s jurisdiction? T+ iz only the consumers' part?

Senator ¥anteas The areniment woull not in any way

ALDERSON REPORTING COMPANY, INC,
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affect the comﬁisgion;s anthority to seex civil-penalties fot':
violations of rules lased on their antitrust authority. We
do not seek to chanhge that at all.

Senator Danforths: Rut on their consumer authority, why
would not, Jjust as a matter of a business expense, why would.
+he dbusminess not just say, well, 1 millién is a minor
investment. for alvertising. Ve have spent many millions of
dollars on an advartising campaion, and we are willing tJ
spend another 1 million just to get on with it? Jould the
FTT not sey¥y, well, okay, that is fine, give us youf ¥1
million and proceed with the Jeceptive practice?

Senator ¥avtens $1 million is an awful lot to =say that 
is fine, we will Just spend §1 million. Tt would hé very
unlikXely that that woull happan,

Inler the FTC :ct today, the connission nay up the
paralty of up to 310,000 for esch violation; each violation,
each duy of the cuntinuing violation may he deemed & sgpuraté
offense, The "violation” is not otherwise defined.

-

What we are trying to Jdo is get some reaschableness and
Jet a4 hasic vrount rul-. e of the things paople ara
concernwd about 1 tle fira may be subject to not $1 aillion
but nilliens o 152lars of penaltieos if aach invelved in a
bulk wailing, for e«xemnle, or vach cepy of a wagazine
distribute ! wonld e fennd %o bhe a so-called swparate

vivlation of a1 coumission rule.
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Now, that has not happened exactly, but that is what they.

are concerned about.
~Senator Danforths Has that ever happened in the history

of the FTC? 7
Senator Kasten: The closast woul? be the Reader's Digest
case in which I do not know the details of it, but that would
be the closest in which they had some kind of an offer, and
that was the ;;y that the FTC pursued it.
But without a limit, what people are afraid of and what.I

am afraid of is you may be reluctant, Jack, to exercise the
richt to litigate in the face of potentially unlimited civil:
penalties avard.
For example, a small newspaper, a nevspaper with, say, a
circulation of 100,000 could be subject to a civil penalty of
$1 billion in violation of an FTC rule., Ir other worde, Ju
take that 100,000, each one of those coull be directly, could.:
be a separate so-called violation.
So what we are *trying to 1o is put a cap on that for
related offenses so we know where we stand and ﬁeople can qorvt
forvard and litigate.
I am hopeful that the committee will accept the
amendment. ‘
Senator Danforths €So it seems to me just a very

theoretical basis for the limitation on penalties.

I am wondering, what is the highest penalty that has ever
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ﬁeen assessed by the FTC?

1

Senator Kasten: Larry, doryou know that?

Mr. Fullertons: The highest is the Reader‘'s Digest case,
which vas $1-1/4 million in civil penalty assessed by the
court. There was one other case " 2re the penalty exceeded
$1 million. X¥ost are much lower, under $100,000.

Senator Danforthe There have only beer twvo cases of

exceeding §1 million?

© ™ N o0 o4 > O N

¥r., Fullerton: Yes. . -
Senator Ford: Were they avarded by the court?

Mr. Fullerton: Yes.

Senator Ford:¢ They were court-avarded and not FTC, not

an agreement .

The Chairmans What this would do would put a limit on
'what the court could award?

Mr. Fullertons Yes.

The Chairman: So in essence, it is wrongly characterized
as just a limit on the FTC? )

Mr. Fullerton: VYes. Typically, the FTC, adopting the

litigator's posture, will come in with some recommendation,

‘but it is the court that determines the level.

The Chairman: Slade?

Senator Gortons ¥r. Chairman, I think that Senator
Danforth has put his finger on the problem with this

amendment. IL most consumer protection cases, $1 million

ALDERSON REPORTING COMPANY, INC.
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would be much too great a civil penalty and entirely
disﬁpoportionate to whatever harm)was caused, and of course,
a cap of §1 million will not prevent that kind of injustice.

On the other hand, there are cases that evidently wvere,
and the court felt the Reader’'s Digest was su:h a case, in
vhich the court felt $1 million was not a sufficient civil
sanction to make the violation anything other than an expensézi
of doing busines;;

When wa deal with something like the Reader's Digest with .
literally tens of millions of dollars of advertisements, it »
vould seem to me that there are cases in which penalties of
over $1 million are appropriate, and evidﬁntly theye have
been tvo such cases so far.

So since what welhave here is solely a limitation on a
court, ve are saying that we seriously fear that for an
advertisement in a small nevwspaper with a circulation of :
100,000, some federal district court judge is going to impose
a $1 million penalty.

Well, I do not fear that. It has not happened., It seenms-
to me unlikely that it will happen. I am certain that if it
4id happen, it would be reversed on appeal. I do not believaﬁ
the Supreme Court would uphold such a penalty, but the |
penalty should be proportionate to the offense.

This is simply a statement that under some circumstancss,

the most egregious circumstances, ironically, tHat it cannot

ALDERSON REPORTING COMPANY, INC. |
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be proportionat2 to the offense.

‘Senator Danforths: I do not know the answer, but are
penalties deductible for tax purpose?
¥Yr. Fullerton: I am afraid I do not know the answer.
Senator Lautenbergs No, I can tell you ggey are note.

[General laughter.,]! B
Senator lautenberg: Not as a payer, but as an observer.
{General laughter.]

The Chairman: Further discussion on the amendment?

! Senator lautenbergs M¥r. Chairman, if I might, I share
the concerns of Senators Danforth and Gorton. 1 respect
Senator Kasten's view on trying to cap this thing in so-eﬁgif
so that there is not some whimsical penalty offered along the
way, but we are talking about the possibility of continuiné
viclations of the same deed, I think that it could be, and
perhaps stretching it a 1ittle bit, it could be in the minds
of the business manager to say, vell, it is a small cost for
the risk, for the reward opportunity that we have out there.

So I woull frankly Lave a problem with capping this.
Again, what we are talking about is a penalty. Wé are
talking about a violation, very clearly, and I do not think
there ought to be a cap on something like that. If there
vas, and in view of the fact that our experience shows us
that there has only been one sattlement over $1 million f~_1§

that true, ¥r. Yiller?
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Mr. Niller: Yes.
The Chairman: Slade?

Senator Lautenberys: One of $2 million?

¥r. MYiller: Larry was right, it is twvo of any such
- {

amount.
Senator Lautenberg: Jkay. Over a number of years. It
vould seem to me that it is not a very serious problem to let
it be uncapped, or if capped, at a significantly higher
level, I‘think, than you are proposing,

The Chairman: Slade.

Senator Gortons T have just been hanl2d a copy of the
present statute wvhich reads in this respect. In determining,.
the amount of such civil penalty, the court shall take into
account the degree of culpability, any history of prior such
conduct, ability to pay, affect on ability to continue to do
business, and such other matters as justice may require.

It seems to me that is an infinitely better standard than-
a specific cap. ‘
The Chairman: Ted?

Senator Stevens: The Kasten amendment does not take that
out. It just adds a cap. We discussed this at length last
year,ﬁand I think the decision last year vas a good one, )
As I understand the Reader's Digest situation, it is

different from this language because this talks abhout a

series of violations, significantly related in planning,
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dissemination and time. To me that is a 1ifferent standard
and cne that is broad.

I continue to believe the FTC is reaching ocut and

‘reaching out and reaching out, and I think there ought to be

some reasonable limits on this agency, and this®is one of
thame There should be a cap;

Senator Kasten: H¥r., Chairman?

The Chairman: I want to say in defense of the agency at
the m~ment, under Chairman Miller, it has not been reachinq
out an? reaching out.

Senator Stevens: se will discuss that reaching out in a
minute.

Senator Heflin: Hr. Chairman, Mr. Chairman? Vieved from
a history of 311 types of laws, there are caps on fines.
Every criminal statute has a cap.

‘As I review and listen to the debate here, the debate is
that there could be some danger that some individual or some
company would flaunt the court by saying that therefore our
31 million cap, we can afford to run it. But I will
guarantee fou that the courts have other ways to prevent
flaunting Sf their orders and decrees besides fines. Tt
seems to me- that in keeping with some sort of realis€ic
approach, certainly if the history of criminal lavw has been
that there has been a maximum relative to a criminal fine,

there ought not to be any reason that we would not set a

ALDERBON REPORTING COMPANY, INC.
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maximum here.

I think that if someone wants to flaunt the court, they

are going to get the idea that $1 million, we can afford to
pay that, they will find themselves in the pokey for a pretty
good while regarding these matters.. -

[General laughter.]

Senator Heflins So I think that the only rationale that ‘
I have heard yet that says ve ought not to have a cap is that .
somebody might flaunt the court.

Well --

Senator Ford: Would the distinguished jurist yield for a
question?

Senator Heflins Yes.

Senator Ford: The criminel fines are based upon tﬁe
crime itself. Fach step up the way, it increases based on
certain activities, and the -1aw sets a penalty. If it is a
second offense, it is set up higher. We are not doing that
heres I 30 not know that we 2ven have any schedule as it
relates to the offense.

Senator Heflin: Most of them do not have schedules.
They give you discretion. Most criminal statutes.qive you
discretion. ‘

Senator Fords Well, sure you have discretion up to
$5000,

Senator Heflin: From $5000 up to such amount, and I

- ALDERSON REPORTING COMPANY, INC.
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think they follow similar criteria that Senator Gorton listed
in reading the present statute.

Senator Fori: Well, ve have been awfully interested in
drunken driving around here, trying to prevent it and do
something about it. We tried to get into that very deeply.
If you QEMButliﬁﬁo the general public, that is X, and
stealing a chicken is Y. It is all in fhe statute, and you
put the man in prison for stealing a chicken and take his
license awvay for six months for driving whilé‘intoxicated.
So you have a schadule out there.

I am not sure ve need a cap here. I think the courts‘
have awarded or substantiated the fine, ﬁave they not? We
have always had t> take it to court anyhow.

Senator Kasteﬁ: Would the Senator yield on that point?

Senator Ford: Yes.

Senator Kasten: We are not trying to change the
graduated scale -- we are still talking about §10,000,
$20,000, $30,000, $40,000.

Senator Ford: They can do what éhey vant.

Senator Kastens That is not being changed. $1 million
is the cap, which is enough. i

Senator Fords What the gantleman from Alabama was
talking about is the crime. There is a judgment factor

here. ¥We are just saying we are going to put a cap on it,

somevhere between zero and $1 million they can jump on you.
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I think that the penalty should he assessed based upon the
" injury to the consumer. i
I hate to take an opposite view from my friend from
Wisconsin because ve have worked so well together, and I anm
not sure that I am not going to vote with you yet -- I
probably will not, but --
{General laughter.] '
The Chairman: I would like to suggest, I think we have
ample discussion of the issues.
Ted?
Senator Stevens: M¥r. Chairman, this is a civil penalty.
We have all been talking about criminal matters.
Senator Ford: That was the'anaioqr drawne
~Senator Stevens: I understand that, but I think for an
administrative agency this makes a lot of sense, If you have’
a criminal éction, it can go to court( it is another matter.
This 1s a limitation on an administrative tribunal dealing
with civil penalties.
Senator Ford: Does this not limit the court, though, in.
its ability to approve or disapprove an amount?
( The Chairmans Yes. it does.
Senator'Stevens: The court vwould be limited similarly,
but in the first instance, it is still an FTC action.

Senator Heflin: That is right. He is a pretty good

lawyer.
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1 Senator Lautenberg: Just a little analogy, if I might,

¥r. Chairman. That is, to tha distinguished jurist and

Senator from Alabama, in the criminal penalties, I think

~a& O N

there is one maximum to which we are not subjecting the
violators of the rules here. ' -

{General laughter.]

The Chairmans: I think’we had better have a roll call on

this. There are a number of proxies around.

®© O N o o

Would the cla2rk call the roll on the Kasten amendment

10 which would put a $1 million cap on the penalties?

11 The Clark: Mr. Goldvater.

12 The Chairman: Aye by proxy.

13 The Clerk: ¥r. Danforth. )
14 Senator Danforth: No.

15 The Clerk: Mrs. Kasseblaun.

18 The Chairman: Aye by proxye.

17 ??e Clerk: 4r. Pressler,

18 Senator Kasten: Aye by proxye.

19 The Clerk:s Yr. Gorton.

20 Senator Gorton: No.

21 “The Clerk: Hr. Stevens. ‘
22 Senator Steven;= Aye.

23 Thé Clerks ¥r. Kasten.

24 - Senator Xasten: Aye.

25 The Clerk: #r. Trible.

ALDERSON REPORTING COMPANY, INC,
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Senator Trible: Ave.
The Clerk: ¥r. Hollings.
[No response.]

The Clerks: ¥r. Long.

[No response.] '

The Clerks Hr. Inouye.

[No response.]

The Clerk: M¥r. Ford.
Senator Ford: \No.

The Clerk: Hr. Riegle.
Senator Fords No by proxy.
The Clarks MNr. Exon.
Senator Fords No by proxy.
The Clerk: Mr. Heflin.
Senator Heflin: Aye.

The Clerk: Mr. Lactenhery.
Senator lLautenberg: No.
The Clerk: Mr. Packwood?
The Chairman: No.

The Clarks Seoven yeas, seven nayS.

Senator Ford: Sounis like the natural qgas legislation.

[General laughter.]

my hunch will be that this will be like a legislative veto.

2

23 The Chairmans The motioq fails on a tie vote, although
24

25

I have a feeling that uve will see this on the floor again.

oty

o
)

- o
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“but we have not normally pollzd absent members.

think we would see it on the floor no matter how the vote

vent today. -

S;nator panforth: Xr. Chairman, let me inquire about thé{
rules of the committee;

Does voting ramain o;en for some time after an amendment
is voted?

The Chairmans We have usually not follovwed the Finance

Committee rule of leaving it open for a day or two or three

based upon our sal experience. We have found, as you will

recall, some time ago votes being changed, one group thinking

they have won or lost. We have left the votes open by proxy,-

Senator Danforths What is the cutoff time, when the bill:
is reported out? 4 ‘ . '

The Chairmans Yes. There are still four votes that hn;é_
not been reported in by proxy, and I do not kn6§ vhere they
stand. |

Senator Danforths So therefore, if a Senator vere to
vote now by proxy, the bill not having been reported out, hié
vote would be counted? B

The Chairmans That is correct, that is correct,

Wendell?

Senator Fords: I do not want to get too technical, but at

some point various committees that I serve on, if the Senstot'

votes on the bill to be report=d out and it is gone, and he .
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vants to be recorded, as lecng as he did not change, ihen he

could be recorded. )
The Chairman: Yes. I should add that caveat, as long ash'g
he did not change -~ at this pcint, with the seven to seven |
vote, any vote will change it. But they could still vote by’
proxy up until ths time we vote to report the b»ill out, which
I hope will not be tooc long from now.
Senator Fords It is good to get it clear now, because ve
wvent through this in Energy, and that was jut --
The Chairmans Well, I do not vant it to be too clear
because I may want to change the rulese.
[Geheral laughter.]
Senator Fords Well, we may go by Murphy's Law and not
Packwood’s rule.
[{General laughter.!
The Chairman: Let us move on to intervention.
We have no provision in the staff draft, and I know of no -
objection that I have heard of to the staff draft.
If not, that will bte adopted, and we will move on to
recale pri;e maintenance.
We have no provision, but I believe, Frank, you may have
an amendzent.
Senator Lautenberg: Pight. Thank you, Mre. Chairman.
I have a simple amendment to gather information for the

committee. Senator Ford joins me in introducing it, and I
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understand you are willing to accept it. It pertains to the
activities in the area of resale price maintenance.
Unless there are any guestions, I would hope the
committee would accept it.
The Chairmans This is regquiring the FTC to report evgrf
six months on their activities?
Senator lautenbergs Yes.
The Chairman: _KRot only deo I accept it, but I would
to be a co-sponsor on it.
Senator lautenbergs Thank you.
Senator Kasten: Mr. Chairman?
The Chairmans Bob?
Senator Kasten: From what I know of the amendment.,
vould also like to support it.
I wonder if w2 might get 3 sense from Jim Miller as
vhat the FTC might feel about it.
The Chairmans ¥r. Chairman?
¥r. ¥iller: 4r. Chairman, I have not seen the language.
I found out about it -- I have just been handed a copvy.
| [General laughter.] i
¥r. Millers If it is as you describe it, I a2 sure that
it would be ~- I am sure the commission would not have a
problem with it. ‘
The Chairmans Any further discussion on the amendment?

Senator Stevens: Mr. Chairman.

ALDERSON REPORTING COMPANY, INC.
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The Chairman: Ted?

Senator Stevens: What is the cost of this? The thing we
have to watch is we are continually not only giving aqenciesv
like this not only additional responsibility, bdut then ve atej
asking them to report more freguently than in the past., Ny
experience has been that these reports come up to the
comnittee and they are looked at by a couple of dedicated
staff members and put on the shelf.

i What is being accomplishedi by this? We get all kinds of
reports -oming up there and we do nothing Qith then.

Senator Lautenbergs Well, I am opposed to getting
reports up here that ve do nothing with, Ted. Frankly, what
I am looking for is to see that there is due diligence on th;:"
part of the FIC. I do not think that, if there is any cost;r
it would be significant. They would, and I am sure Chai:ﬁ;ﬁi
Miller would agree, would be doing this regularly. .
I just, for one, would like to see that it is taken ca;ei‘
of.
Senator Stevens: Well, do they not report to us annuull&
nov? T seem to r2member an annual report of the FTC.
Senator lautenberg: Is there any schedule at all, ¥r,.
Miller?

Kr., Miller: ‘He have an annual report sent to Congress

that agives certiin information and in response to inquiries.

from the Commisson and the committee itself, we do provide
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information from time to time.

Senator lautenberg: It does not cover the detail that w#i
are talking about?

Mr. Miller: Not the detail that we have here.

Senator Lautenberg, I wa§ just finishing one and a half
pages of a two-pape document. The only gquastion I would ask
that you might amplify to some extent, which I think goes to
Senator Stavens'®' juestion, hov much detail would you be
regquiring? #Would this be -- how much in addition to the raw
facts, rav data?

Senator Lautenbers: Frankly, I would be satisfied vith a
statement of the rav facts. I would like to sae some
comparatives, you know, how many cases did ve have in years
past for this period. I really do not see anything with Ted,
frankly, a lot of detail in it. I want to be sure that there
is some scheduled review of this very important section of '
the rules. -

Do you see any costs involved, sionificant costs
involved, ¥r. “iller?

Mr. Miller: If it is es you are describing, Senator
Lautenberg, a provision of the raw data, a brief summary, I
do not see that as imposing a signifizant cost on the
commission. Rut if it were to mean, sir, a very extensive
report on sach case and each complaint that might be B

raised -~
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Senator Lavtenberg: I do not think that would be
necessary unless there was a question, and you are prepared _
to answer them anyway.

Senator Kasten: Mr. Chairman.

The Chairman: Bob?

Senator Kastens: I just have one question for the Senatox

e <o a2 @O N

from Nev Jarsey.
You said you wanted some kind of comparative data, but .
you are asking from this year forward. You are not asking
them to go back ten years and put together some sort of
information that they have nov. You are asking for what fheyi
have now, that you will have comparative iata in the future?
Senator lautenberg: I wvould like the commission to use
its judgment hera, Bob. That is, I think it would be help(ul
if ve went back two years in simply doing the statistical -
geportinq. We tiied-thesé cases, these were dismissed, these
resulted in penalties or some action. Again, I am not
looking for an extensive documentation. I am looking for
something that is informational, frankly, to k;ép ﬁs on guard
and to keep the FTC mindful of its respoﬂsibility.
Senator Kasten: Your legislation does not talk ahout
going back. It is going forwvard, prospectively.
Senator lLautenterg: Yes, and as we kind of develop the

dialogue here, I am saying it would be helpful, it is not

critical that ve simply g0 prospectively. I would like in
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there either a paragraph or two or a table saying that in the
last twvo or three years we have tried this number of cases
and these are the resultse.

Again, we are talking about summary information. I am

not looking to get into the tastimony or anything of that

nature.
Senator Fords MNr. Chairman.
The Chairman: Wendell. — 7
Senator Fords MNr. Chairman, I think we ought to try it

because the ameniment only goes for the life of the
authorization. If at the end of that time it is too .
burdensome or we need some corrections, I think it would quEf‘
us an opportunity to visit it. |

I go back to the time when everybody thought we had gone

16 -

too far vhen I got an amendment in, we
oversight hearing on the FTC every six
up having them up here about six times
just the oversight twice. And it is a
the life of the authorization, I think

try. I think it is significant, and I

the committee are in concurrence with Sen.tor Lautenberg.

The Chairmans Further discussion?

Senator Stevens:
report now?

If I understand i1t, there is going

-
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year report that is reguired by existing law is my memory.
This means there is going to bz an annual report, but there
is going to be a report every six months, too.

So if this is passed in September, it means that in Harcﬂ
and in September they wili be reporting, but they will alseo
be reporting at the end of the year for the beginning of the
next Congresse.

The Chairman: I do not think Frank would raise any
obﬁections if one of the six months reports vas merged into
the annual report.

Senator Lautenbergs Not 2t all, not at all. -

S;nator Stevens: This doas not tie in with the existing
report. This says six months éfter the date of enactment of
this act, and six months thereafter, during certain fiscal )
years.

The Chairman: Can I indicate, Ted, we will put in report
language, and Frank has agreed that one of the six nonths'
reports can ;ome 1t the same time as their annuval report.

They are not going to have to do these here and their annual
report.

v

Senator Fords Can we say in the language also that it

would be six months bayoni tha date of the annual report? It
wvould be the midterm report?
The Chairman: That would be fine.

Senator Fords That way they just have one. The rest of
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tha report would be there.

Senator Stevenss Well, I have got to tell you, I am just
oppdsed‘to giving these agencies money to do work, the duty
to report to us so frequently that it takes their people,
that they 40 .t get their job done, and then we ask them why
do they not do their Jjob.

It is time for us to start loocking at these reports. If
you do it that way, this just means an adiitional report -
midterm, once a year for three years. We will see hov it
vorks. 7

But I hope the commission will keep track of the costs
because I intend to inquire each year in ihe Appropriations
Committee what has Lbeen the cost. T will tell you gentlemen,
if you.do not understand that miles and miles of regorts ve
are gettiny over at the Department of Defense every Yyear
because of provisions like this that ncbody pays an;
attention to, and how much money it costs, then you will
understand my reluctance on this thing, because I think it is
good-intentioned, Frank. I do not have any question of your
intention. I just question the utility of it, and I will
watch the utility of it.

The Chairmans Uurther discussion?

~ Senator L%utenberg: ¥Yay I just respond to my colleague
from Rlaska Jjust to say that if we put everything on compuiér,

and ve have terminals in our offices, we could call it up and .
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1 it would not cost anybody anything.

2 Senator Stevens: Except that computers and people to put

3 in the resports ani people to amend them and the people to

4 read the --

5 Senator lau .abergs I will quit while I am ahead.

8 Thank you very much.

7 The Chairman: This committee has not been particularly

8 onerous in requiring different agencies over which we have
9 supervision tc make reports, and I think this is one we can
10 adopt, I hope at the moment, vithout any further discussion.
n o So be it.
12. Now let us move on to the last is-ue vwe have, which is

= 13 advertising and whether or not they should be exempt from the
14 unfairness rules which ve have codifled. H

18
16

18

19

2

25
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I might ask Chairman ¥iller at the start of this, will
you --
Senator Stevens: Mr. Chairman, before you proceed, I do
want to ask, You said it was the last issue., T understand
advertising is the last issue left. The professjions matter
was passed over before I came in. Does the Chairman intend

to go back’ to tnif?
The Chairman:‘iIt was not my intention to go back to ite.
What we adopted was the Miller AMA compromise. It was
adopted unanimously by those that vere here. It is not my
intention to go back to it. I was told you had no intention
at the moment of bringing up the Texas bar amendment, and I
did not know you had anything else yourwere interested in in
it.
Senator Stevens: 1 am still convinced that the record of
the FTC until 1975, during which period it ha; no
jurisdiction at all’over the professions, did not demonstrate --
that the best interests of the consumers were neglected. I
feel that the compromise has been made. That still leaves the '
guestion of the lagal profession. The ABA is voiinq on
Thursday. I would hope we would not take this bill up until
they have acted upon a reccmmendation by the Board of
Governors. It is my intention and, I believe, the intention

of others to raise the matter. I do not want to hold up this

bill. If it is the intention of the Committee to report it

ALDERSON REPCRTING COMPANY, INC.
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today, I will not offer it today. But I would prefer to wait
ani see what the American Bar Association in its convention
does on the recommendations it has received not only from the
Board of Governors but from the judicial conference and from
the trial lavyers and from the young lavyers of this bar

association.

The Chairmans It is my intention, Ted -- I hope we can

S
e

report the bill out today, because I would like to jet an

3

- Sm
CEE
Ry

authorization. We have been joing on an annual appropriation
too long, but it does mean we will have to bring this bill up
some time in September on the floor. I expect we vill have a
variety of amendments at that time, and the professions issue
may be one, but I would like to send it out as we have today
with the AMA Miller language intact.

Senator Stevens: Rell, I have no objection to the AFA
language. I do not believe that it does not cover the Bar,
and I think that is upfortunate. I think this committee
should act on the relationship of the FTC's plan vith the Bar
Association.

The Chairmans Well, it covers the Rar in the same sense
that it covers all other professions.

Senator Stevens: Put the bar is regulated by the court
and by administrative agencies in every State, and we are
adding to the cost of that rejulation. We are in effect

impliedly approving the FTC's declared intention to start .
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regulating not only commercial activities but professional
activities of the bar, and I think we should address that.

The Chairmans Well, as I look at the Miller ANA
language, and ¥r. Chairman, correct me if I am wrong, you are
prohibited from regulating their professional conduct to the
extent that it relates to gualifications for practice. Aa I
correct?

Mr. ¥iller: That's correct.

Senator Stevens: What about the practice of law ifself?

The Chairman: To the extent that the State is
supervising it, again, I do not want to speak for the
Chairman, but I want to make sure I am rizht, to the extent
that the state is supervising the qualifications for
practice, the AMA Miller languaje will péohibit the FTC fronm
beinq‘involved. Correct, Jim?

¥r. Miller: Yes.

The Chairman: Tg the extent it relates to the commercial
side of tha practice, the FTC would not be exempt., -

Senator Stevenss ¥r. Chairman, there is a professional
side and there is a commercial side to the practice of law.
The professional side of the practice of law is =-- an
attorney is directly responsible to a court in any State in.
the Union. Under the circumstances, I cannot believe that

this Committee would intend to give the FTIC any Jjurisdiction

over the professional practice of law.
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The Chairman: To the extent that what you mean is the
qualifications for practice --

Senator Stevens: 1 mean the carrying out of the
relationship of attorney to client and the conduct of the
professional practice of law as opposed to the commercial
activities they may get into, and in terms of owning a
building or investing in real estate or getting involved in
options or taking an interest in partnerships. There are
investrents that they get into. There is a commercial side
to the practice of lav that is separated from the
professional side of the practice of law in terms of fees,
responsibilities of attorney-client piivileges. The whole
concept is beyond the admission and the licenture of
professibnals involved.

The Chairmans I wvonder if wve might do this. TIf you are
not going to offer 1t today, cle#fly you may be offering it
on the floor, and we will have a debate on it then, but if wve
are not golng to bring it up t;day, I woull like to get on to
"unfairness,” because it is one of the controversial issues
ve have, and I would just as soon get it out of the wvay. TIf
You want to offer it today, I am perfectly willing to vote on
it.

Senator Stevens: Well, what I am asking, there is no
possibility this bill will come up in the first or second

veek after we come back. T can tell you what is on the

ALDERSON REPORTING COMPANY, INC.
440 FIRST 8T., N.W., WASHINGTON, D.C. 20001 (202) 628-6300




Soed.

BT Rt e
L Ut N

CRAY

e

calendar and what is going to happen, but T do not see any

reason to not vait for the bar association vote and bring

this bill up on the first Wednesday after we come back. I am

not attempting to filibuster or anything, but I just think

the American Bar Association judgment on this matter is

something that ve shouli await. That is all. There is very

serious debate going on down there at their convention, and I

would like to have their findings before vwe pass the bill out

of the Comaittee.

-

Hr. Chairman, would there be any receptiveness on the

vote on this until the Wednesday after we get tack?

The Chairmans Ted, I would very much object.

been set for a long period of time. The Texas bar

hive been known for a long tinme.

Senator Stevens:

part of the Chairman and the Committee to delay the final

This has

objections :

I am not a member of the Texas bar, Are.

Chairman. I am a member of saveral bars, but not Texas.

Maybe I ought to be,

but I am®not.

The Chairmans I would object to putting it off any

longer. We have looked for a markup date for a long period

of time. We found one that is agreeable. Whether

we can

find one that is agreeable the first day when we get back or

not, whether we will have a quorum on that day -- dut we have

looked at this for a

professional exemptions is not a nevw one.

long timz2, and certainly the issue of

ALDERSON REPORTING COMPANY, INC.
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there will be ilebiate on the floor on this issue --

Senator Heflin: T somewhat agree with Senator Stevens.
You have a distinction between this profession, then you have‘
relative to other professions. One, all lawvyers are officets‘13
of the court. You have the separation of powers doctrine
that comes into this. There are many aspects, I think, that
are different. The Amefican Bar is not decisive in anything
that I do.

I have a2 lot of things that they state that they advocate
that I do not agree with. So, there are many, many diffeient
things, but they have not taken a position on this matter,
and I believe that he is legitimately right that wve ought to
at least see what their position is ani their rationale on it
is. But you do have a unigue situation here in that there is
an issue of the separation of powers.

Of course, I get back to ay old thing that I wonder vhere
Federalism left. We get now into the last vestiges of
everything that the States do. Well, that gets into
professions as a whole. Yaybe’I do not want to get on my
horse on that, but here you are. You have not only State
courts that have separation of powers. You h;ve the
separation of powers in the Federal Government, and I think
it'isAsonethinq that should be considered. I agree with
Senator Stevens. ~

The Chairmans T wonder, Ral, if we might do this. If no

ALOEASON REPORTING COMPANY, INC,
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1 one is going tc bring up any further exemption today, I would
2 like to move on to "unfairness" and see if ve can resolve it .
3 while we have people here. That will be a close vote even

4 among the people we have here.

5 Senator Stevenss ¥r. Chairman, again, I am not trying to
8 filibuster. T really believe that we ovwe them a chance to

7 resolve this issue within the bar association. It is a

8 serious dabate going on. I thank the Chairman,

L The Chairman: Let us move on to “unfairness.” If I

10 could ask the Chairman to state what the position is before
i1 wve start, Yr. Chairman, what is the FTC's position on

12 advertising and "unfairness?” )

13 ' ¥r. Millers The Commission is unanimous in opposing any .
14 special exemption from the "unfalrness™ jurisdiction. | '
18 The Chairmans There is no provision in the bill

18 exempting advertising. I know that Senator Kasten has an
17 amendment, and I know Senator Gorton has a substitute to

18 offer. Bob? o

19 Senator Kasten: ¥r. Chairman, my amneniment essentially
20 1is the same as the Committee adopted last time on the FTC
21 reauthorization bill. I would vote to exempt commercial

22 advertising from the FTC reqgulation on "unfairness” qrcnnds;:
23 I want to point out that the Committes discussed this at

24 length last May, and we adopted this exemption by a vote of

25 13 to 2. I think this was a c=lear indication of :iho
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Committee’s position on the exemption at that time, and I~
believe it still is the Committee's position.

As you pointed out, we have been under a continuing
resolution. We have been wvorking under a continuing
resolution vith the commercial advertisers exempt from part
of the unfairness category, but not all of us. I believe
that ve ought to go forwacd. We ought to exempt commercial
advertising completely. I think that to permit the FTC to
regulate non-deceptive advertising on the open-ended grounds
that it is unfair is not only iamportant policy, and it 1is
important policy, but I also believe that it conflicts with
First Amendment principles.

S0, I believe that wve ought to go forward and to exempt
commercial advertising from FTC requlétion on unfairness
grounds.

I would like to point out, N¥r. Chairman, that this in no
way would affect the FTC's ability to continue to regulate
advertising based on deception. We are not changing the
deception part of it at all. I believe that the FTC's
deception authority is broad enoJ;h to cover the instances
vhere there are problems, specifically advertising depicting
dangerous behavior that could be dangerous to children.
Advertising claims made without adeqgquate substantiation.
These kinds of examples are covered adequately under C,

Deception Definition.

ALCERSON REPORTING COMPANY, INC,
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So, I do believe that we should clear this area up. I
believe that the FTC's authority to declare advertising
unfair right now is too broad. It is not defined. It .
conflicts with the principles of First Amendment protection
for commercial speech, and we ought to exempt the co-nercia1; 
advertisers on the "unfairness™ grounds completely.

The Chairmans Senator Gorton?

Senator Gortoni: Yr. Chairman, I have an amendment to the
amendment. Has it been distributed? While that distribution..;
is going on, I should like to state that the amendment to the
amendment simply would continue the lav as it exists at the\f
present time., Personally, my own view is in accord vith,“ |
those of the Chairman. T would prefer that there hot be any.
limitation in this area at all.

I do feel, hovever, that there is a legitinate
distinction between the rulemaking authority of the Federal
Trade Commission and its respensibility or the breadth of‘iig
authority in connection with individual complaints about
individual alleqged violations of an unfairness rule.

This amendnment, vhich is the law under vhich the
Commission is working at the presant time, would go along
with Senator Kasten's proposal in prohibiting general
rulemaking directad at advertising pffered on the bhasis of
"unfairness.”™ It would, however, continue to allow the

Commission to do what it has had the authority to do for nani:*
R " 7
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years, that is, to make findings in specific cases tha£
advertising was unfair, and to prohibit it or to provide
sanctions against it on that 3zround.

I place this amendment for two reasons. The first is
that I think this is an appropriate division, an appropriate
settlement for a matter which is of some considerable
controversy. Second, because it is my hope that by reaching
this aiddl2 grounl, we _can have a united or an almost united
Committee position.

As I say, my ovwn preference would be to have no
restrictions in this field at all. T can say, however, that
if this amendment is adopted, it wvould be my position, and I
believe it would be the Chairman's position, to defend it on
the floor and defend it in conference as an appropriate
compronise. -

Tt is often stated, for example, that we tread on
Constitutional grounds in this "unfairness™ area. That
simply is not the case. The Supreme Court of the United
States as recently as three %ears ago stated that the
government can rejgulate conmercial speech consistent with the
First Ameniment if the government asserts a substantial
interest to be served by the regulation, if the restriction
directly advances that ani is no more extensive than is
necessary.

So, Constitutional restriztions on the misuse of this

ALDERSON REPORTING COMPANY, INC.
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pover on the part of the Federal Trade QOnmission are very
real, but there is room for this authority to be exercised
most. particularly in the case of specific advertising rather
than general rulemaking.

I vwould hope fervently that we could end this rather
divisive contreversy on the middle qr;und, vhich is
reasonably utilized by the Federal Trad; Commission over the
last few years at least, and move forward on a united basis
rather than continue the debate.

The Chairman: I woull agrae with Senator Gorton. My
preference would be to have no exemption at all, but I £ind

Senator Gorton's middle ground position one I can defend, and

I will defend it in conference. I cannot say it will be an
absolutely non-nejotiable item no matter what might be agreed
to, that we would not in any way consider negotiating on
this, but I wvould put it at the bottom of the list of things
thgt I would give awvay and would defend it as strongly as
possible.

Senator Ford: Would tRe iistinguished Senator from
Washington yield for a qnest;on?

Senator Gorton: Certainly.

Senator Ford: You have had a lot of experience as it
relates to the State, having teen the Attorney General and a
very astute lawyer. Have we, or do we by passing your

so-called middle ground amendment oive substantial interest
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by the government and therefore put us in the posture of
giving the unelectei buresaucrats the opportunity then to have
an unlimited concert of unfairness?

Senator Gortons I think not. As a matter of fact, if
any restriction in this area is adopted, it will be a
restriction greater than that impised by the FTC five, six,
seven years ago. This is precisely the restriction that has
been imposed. For how long? Can staff tell me ! w long?

Mr. Fullerton: The current law was enacted in Febriary
of 1980.

Senator Gorton: Okay. So this is the restriction under
" which the Federal Trade Commission has operated since early
1980. I believe that the c;nbination of prohibition against
exercising rulemaking authcrity, which, of course, is
general, it is something that applies in the future to all
persons in all circumstances, of taking that away but
allowing the Federal Trade Commission to bring specific
actions against specific kinds of advertisements on the
grounds of "unfairness" subject to this triple limitation
vhich the Supreme Court laid ocut in 1980 seems to me to
rather narrowly restrict the scope of activities.

The Chairmans That is in the Hudson case, which is
really pretty severe and ptefty tight?

Senator Gorton:z Yes, it is.

Senator Fords Well, under the Hudson case, the Surrene &f
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Court has stated that truthrful, non-deceptive advertising can

be banned if the State has a substantial interest. That is
Just vhat I asked the distinguished Senator. And therefore
it is important that th: Conéreas uot appear under this case
to create a substantial interust in the fTC by allowing it to
regulate through a totally ':gue and limited concept such as
“"unfairness.”

We have never had a ca: ., as I understand it, by the FTC
taken forward to court that they have ever been able to win
uhless they have tied decepiive to it, I believe. Jim, is
that right? I am pretty clcose to being right.

[General laughter.])

Senator Ferd: R1ll he is doing is nodding his head. I

take that to be right,

The Chairmans I think 'e is shaking his head, but it
would be tough for the Reporter.

I think what they have done in every case is to plead
deception. It is hard tostell what‘the court’s decision
vould be.

Mr, Miller: [Nods in the affirmative.)

Senator Ford: Deception is well defined in the law, as I

understand it.

The Chairman: I think the FTC‘Srinqs a suit and pleads

both ==

Senator Gorton: Have we not codified the definition of
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*unfairness?”
Senator Fords Yes, we have done that, but why do we need
them, and put the substantial interest of this entity? It is
just another thing we are giving them the authority to get
out and move into. - B
The Chairmans I think the Chairman vants to say
something.

-¥r. Miller: We have on occasion found advertisements to
be unfair, but it has been pointed out the authority of the
Coamission would be restrained by the definition of
"unfairness® that you have approved.

Senator Stevens: ¥ay I inguire, Mr. Chairman?

The Chairman: Ted?

Senator Stevens: Es I unlerstand, this would prevent
rulemaking. There is nothing that wonuld prohibit the
Commission from citing all the cereal makers in one
proceeding. Y

-The Chairmans Well, if you are talking about
advertising, they are going to have to go on a case by case
basis.

Senator Stevens: What they advertise on the backs of
their boxes, okay? What I am saying is, the concept of
rulemaking can he avoided by just including everyone that is
involved in one proceeding, can it not?

Senator Gorton: It would seem to me ~~

ALDERSON REPORTING COMPANY, INC.
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The Chairmang Correct me if I am wrong on your

amendment. They are basically going to go after the

advertising on a case by case basis after the ad, and bring a
suit aqaiggé -- prohibiting that ad, but they cannot
prospectively say all cereal makers on the back of their box
cannot do songthinq. That involves rulemaking.
Senator Gorton: Er. Chairman, I think that is correct.
Senator Stevens: I think a case by case action against
individualé in the same line of advertising vould amount to a
precedent before the Commission, which is the same as
rulelaginé, vhether ve like it or not. They haul themselves
up by their own bootstraps. Every time they make a decision,
it is treated 1ike precedent just as though they were a
court. ’
The Chairmans Is that not true of everything they do?
Senator Gorton: NMr. Chairman, I think that is true. As

Ay
a matter of fact, I can relate to my own experience ip that

"18 respect as State Attorney General. I enforced a little FTC

Rarird AR

19 act vhich is what my State and most other States with
consumer protection actions had. We had no rulemaking
authority. We could not in any area prrduce rules, general
rules of conduct. All of our enforcement activity was
handled on a case by case basis. Ohviously, we hrought cases
which we thought would have precedential value, which wve

thought vere important because of the impact they had on

ALDERSON REPORTING COMPANY, INC. -
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consumers, and we thought once we had a ruling for a court
they could be utilized to provide guidance for business
enterprises. VYou want to do that on 2 case by case basis.

But it is quite different from general rulemaking
agthority. I can tell you, I vould&love to have had general
rulemaking authority as the State Attorney General, but the
statement of Senator Stevens is egqually applicable to every
other power wvhich the Federal Trade Commission exercises.
You can do it through rulemaking or you can do it through
individual cases, and there is a real distinction in spite of
the fact that a specific case may set a precedent.

The Chairman: On a case by case is not different from
what most agencies do. The Dapartment of Justice, the
Feieral Trade Commission, they bring an antitrust suit, and
the other companies in the industry will look at that.

Senator Kasten: Yr. Chairman?

The Chairman: Bob?

Senator Kasten: I think it is important to point out
that the FTC could evade the restriction on the “"unfairness®
rulemaking by adopting a certain policy case by case by case
by case, so that the fact that we have the restriction on the
rulemaking on an overall rule really does not deal with the )
specific probler. That is the problem. They can simply
evade or get around the restr.ction on rulemaking by adopting

:
case by case by case. b

L

ALDERSON REPORTING COMPANY, INC,

gy

440 FIRST ST., N.W., WASHINGTON, D.C. 20001 (202) 628-8300 -

ER S P




Senator Gortons: As long as they win the cases.

Senator Kasten: Yes. Ani I am alsc not vorried,

frankly, about this FTC. I think there have been abuses in
the past. There were people who were dangerously concerned
about the directions they were going. I think we have got -~
What, if any, provision does the House have in this area
right now? They have been operating under the continuing
resolution?

The Chairmans Yes.

Senator Kasten: There is no provision at all?

The Chairman: Not as i1t came out of the Committee.

Mr. Fullerton: There is a definition of "unfairness,"”
but no exemption.

Senator Ford:s Mr. Chairman, I think -- excuse me. May I.
be heard?

The Chairman: Yes.

Senator Ford: What we are getting into here, I think
Senator Gorton has kind of put his finger on it., If he
vanted to try cases, he wanted to set precedent, he needed to
get that out into the swim. Well, the FTC in the past, and I
am not sure what they are going to do in the future, have
gone beyond what they thought was the law, what they thought
was ccnstitutional.

If somehow they won the case, well and good. If they did

not, they were trotting right back up here and saying, ve do
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not have enough authority. So what we are deing here, I
think, is giving them more au;hority. You have the proposed
definition of unfairness in the legislation, and I would horpe
that would be enough. That is it. And jn;t exempt them.
Take Senator Kasten's amendment, and they have got the
definition of unfairness.

Senator Gortons But you are saying they cannot use it.

Senator Ford: Well, they will use it.

The Chairmanz You will exempt advertising totally.

Senator Gorton: You will not -~

Senator Fords Well, maybe we should take the whole thing
out. That might make more sense.

The Chairman: Take what whole thing out?

Senator Ford: Take "unfairness”™ out: Take the
definition out, if you want to, but the courts -- I am Jjust -
kidding.

{General laughter.]

Senator Ford: I-think we ire treading pretty close until
We say to that little fellov who vants to cite City Hall out
there, if you win, you will be reimbursed. We have finally
put some brakes on the Federal agencies, and that is a
significant step, in my opinion, and if we do not take this
amendment of Senator Kasten'’s, then we are giving them the

opportunity to take that one word, “unfairness,"” which has

never been won in court. "Unfairness” is a description in
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the eye of the beholdar. There has never been a case brought
where they defined it. If they are going to be bad people,
they are going to be bad. You are going to take them to
court. "Unfairness,"” you could Jjust 5o after them under
anything based on this definitien.

The Chairman: Is there further discussion on the Corten
amendment?

Senator Danforth: Yes.

The Chairman: Jack?

Senator Danforth: ¥r. Chairman, this is clearly a very
important issue, and it is an issue which will be aired on
the floor of the Senate, and is an issue which will go to a
conference with the House, and a record that will ﬁrobably
come back, I would like to make my own views on this known,
vhich will make it not surprising to my Chairman or other
conferees.

The situation we now have is that the House would give

-

absolutely free rein to the FTC with respect to rulemaking,

and with respect to case by case adjudication on commercial
advertising with "unfairness,"” which is, while it is defined, Ai
it is a very, very broad standard. That would be the
standard. I must say that I am troubled by restraints on
commercial advertising. T do view it as a Constitutional
issue. I do believe that speech encempasses commercial

speech as well as non-commercial speech. I do believe that
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the tests of breaith and danger are egually applicable to
commerclial speech as any other kind of speeche.

It seems to me that what we should be trying to do is to
fashion a statute which is sufficiently narrov to meet both
the Constitutional test and our own sense of what free speech
is all about. I believe that if we were to allow the FTC to
engage in rulemaking with "unfairness™ as a criteria, or a

criterion for rulemaking, that the result of that would be to

®© O N o o > 6 »

give the FTC too much authority to impose itself into a

10 constitutionally protected area.

1 So, for that reason, I would acdamantly oppose the FTC

12 being granted that kind of authority, and I want to say to

13 the Chairman that if a confer=nce report comes back with that
14 kind of authority vested iﬁ the FTC, I would be compelled to
1§ fight that conference report with all the energy that is in
16 me, and I would hope that whoever the conferees are on this
17 bill, they would take a very firm position.

18
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Frankly, I think the Xasten provision is a llttlg too
restrictive on the FTC and the Gorton position is a 1little
too loose with respect to the FTC. I can conceive of cases
vhere it would be appropriate on a case by case basis for the
FTC to involve itself in commercial advertisinge.

For example, if a television commercial for a motorcycle
company vere to portray a very attractive person having a

vonderful time on a motorqycle without wearing a helmet, that

e & N G - a2 O N

vould not be deceptive, it would not be untrue. I would
10 think it would be unfair and I think somebody should be
11 empovered to step in in that kind of a situatione.

12 On the other hand, I do not believe that the FTC has been -
13 vested with the pover by Congress to look into specific

14 product lines. For example, if the FTC wvere to determine

1§ that XcDonald hamburger commercials were unfair because in

16 the view of the FTC McDonald hamburgers are high in

17 cholesterocl and bad for the blood supply and wvhat-not, I do
18 not think the FTC is in the position to make that kind of

19 determination.

20 | Therefore, if I were to have a perfect kind of statute T
21 would vant some sort of constraints on what the FTC could

22 do. I spent some yesterday trying to figure out what the

23 perfect kind 5f statute would be. I tried out a varlety of -
24 alternatives on people and one by one my alternatives were

28 shot down with the usual kind of argument: Well, what adbout
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the case in which, and I would have no answer to it.

So I have nothing better to suggest than the Gorton
approach, but I do want to say that in my viewv the Gorton
approach does run the risk of being too broad in granting
authority to the FTC.

I would further say that if we were to come out of
conference with a bill that would go as far as the House
bi11, I think that would be a very, very bad situation.

The Chairmans I think I can assure you, based on what
others have said, it would be faced with a filibuster based
on the conferenca report if it came back with a total
exemption.

" Senator Kasten: Hr. Chairman. It is my understanding,
Jack, that the exampls you picked, the motorcycle rider, high
speed without a helmet, that there is a way without using
unfairness. Basically, th= theory is implied representation
that it is safe to ride a motorcycle at a high speed vithout
a helmet.

I am not a lawyer. I cannot understand all the details

of this, but my understanding is that it can get to all the

i
¥

kinds of examples, to try to ¢cet the committee staff to try

&y

&

Lame
:

to understand this. Am I correct, there is a way through
implied representation tha* they can jet to a place that
Senator Danforth is trying to get to?

Mr. Fullerton: The theory would be that in representing
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11

12

13

14

18

16

17

18

such a motorcycle rider, whatever the content of the ad with
respect to the motorcycle ridsr, it would carry with it an
additlonal representation or claim that riding a motorcycle
without a helmet is safe.

This particular example did not come up in our hearings.
Examples like it came up, and some members ofrthe advertising
community asserted that such a claim could be found and the
deception law was broad enough to support liability. But
that is certainly something on which they are disagreeing.

Senator Ferd: He just said decepticon. BHe Jjust said the
deception law was broad encugh.

Senator Danforth: I believe that would be arguable. I
do not know, but my view is T would like to give the_FTC sone
authority in extreme cases, on a case by case basis, to fifle
in on a specific really outrageous practice. But the
narrower that can be drafted, the better I would like it.

And I may yet come up with something, Mr. Chairman, on the
floor.

The Chairman:s Further discussion on the Gorton
amendnment?

[(¥o response.]

The Chairman: If not, I will ask the Clerk to call the
roll.

The Clerks HWr. Goldwater.

The Chairmans Aye by proxye.
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The Clerk: ¥r. Danforth.
Senator Danforth: Aye.
The Clerk: Mrs. Kassebaum.
Senator Kassebaum: Aye.
The Clerks Mr. Pressler.
[No response.]

The Clerke Mr. Gorton.
Senator Gortons Aye.

The Clerks Mr. Stevens.
Senator Stevens: Pass.
The Clerks Mr. Kasten.
Senator Kastens: Aye.

The Clarks Mr. Trible.
Senator Trible: Aye.

The Clark: MNr. Hollings.
[Ro response.]

The Clerk:s Mr. Long.

Senator Longs No.

Senator For:!: Mr. Hollings will vote no by proxy.
The Clerk: Mr. Inouye.

[No response.] V -
The Clerks: Xr. Ford.

Senator Ford: No.

The Clerk: Mr. Riegle,

Senator Ford: No Lty proxy.
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The Clerks Xr. Exon.

Senator Ford: No by proxy.

The Clerk: Mr. Heflin.

Senator Fords No by proxye.

The Clark: Mr. Lautenberg.

Senator Lautenberg: Aye.

The Clerk:s Mr. Packwood.

The Chairman: Aye.

The Clerks Eight yeas, six nays, one pass.

Senator Stevens: Record me as no.

The Chairman: The amendment is adopted ~-- excuse me.

The Clerk: Sanator Stevens wanted to b2 recordied as no.

That makes it eight yeas and eight nays.’

The Chairman: Ei;hi to saven, is it not?.

The Clerk: Hr, Stevens passed the first time.

The Chairman: You said "eight to six and a pass.”

The Clark: I am sorrcy; eight to eight.

The Chairmans What?

The Clerk: Eight to seven. Eight yeas, seven nays.

[Laughter.]

The Chairmans The amendment is ajopted, and I believe
that finishes the amendments we have on the bill. Unless
there is further discussion, I would ask the Clerk to call
the roll on reporting the bill cut.

The Clerk: Mre. Goldwater.,

ALDERSON REPORTING COMPANY, INC,
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The Chairmans

The Clerk:

¥re.

Aye by proxy.

Danforth.

Senator Danforths Ay:za.

The Clarks

Mrse.

Kassebausm.

Senator Kassebaum: Aye.

The Clerks

Er.

[No response.]

- The Clark:

Nr.

Senator Gortons:

The Clerks:

Senator Stevens:

The Clerk:

Hr.

Ht.

Senator Kastens

The Clerk:

¥r.

Sengto: Triblas

The Clerks

Mr.

[No response.]

The Clerks

Mr.

Senator Longs

The Clerk:

Mr.

[No response.]

The Clerk:

Ar.

Senator Fords

exXcuse me.

The Clerk:

Mr.

Aye,

Pressler.

Gorton.
Aye.
Stevens.
Aye.
Kastena
Aye.
Trible.
Aye.

BEollingse.

Lange.

Aye.

Inouye.

Ford.

Riegle.
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Senator Long:s Avye.

The Clerksz Mr. Exon.
Senator Ford:s Aye by proxye.
The Clerk: M¥r. Heflin.
Senator Ford: Aye by proxye.
The Clerk: Mr. Lautenberge.
Senator Lautenberqg: Aye.

)
The Clerk:s Nr., Packwood.

2
3
4
8
8
7
8
2

The Chairman: Aye.

The Clark: 15 yeas.

Senator Kasten: MNr. Chairman, ¥r. Pressler votes aye by
proxy. And I would ask unanimous consent that his statement -
on advertising co-ops be included as part of the record from ‘
Senator Pressler. _
The Chairmans Advertising co-ops?

[Laughter.]
Senator Kastens Excuse me. Agricultural co-ops.

{Laughter.!

{The statement referred to followss]
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The Clerk: 15 Yeas, zero nays.

The Chairmang There ﬁay be such a thing, I'm not sure.

(Laughter.]

The Chairmanas The bill is reported.

If I could have the committee’s attention just a moment.
We have seven or eight other bills. I think they are

-noncontroversial. Actually, there are ten others. We will

take about a five-ninute break when vwe are done here. Then,}
about September 20th or 21st or 22nd -- we have not arrived
at an exact date yet -- we will have a markup on this
committee for_product liability, for Jack Danforth's highway
safety bill, and for any other bills that are on our calendar
at that tinme.

Let us take about a five~minute recess and ve will take’

the rest of the bills that ve have.
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1 The Chairmans The committee will come back to order.
2 We hava ten other items which I think we can go through
3 wyith relative haste.

4 Let’'s take up first the Harry Porter (Control Tower.

Kathy, are you ready for this one? _This one may be over

before you get there.

Chatannooga, Tennessee Airport the Harry Porter Control

5.
“
7 This names the Air Traffic Control Tower at the
8
9

Tover. I told Senator Baker yesterday that ve would take up

10 this bill today. He got a biy smile on his face, and he said -
11 Harry Porter is 85 years of age and is one of the pioneers of
12  aviation in Tennéssee, ani he ioes not even like the idea of

13 using radios to contact the tower. And he may be surprised

14 to find that a tower is being named after him.

18 [Laughter.] h

16 The Chairman:s 1Is there any objection to the passage of

17 S. 13657

18 [No response.l
19 - The Chairmans Without objection.
20 Next, let us move on, Ted, to S. 1015, the Jones Act

21 Waiver on the Vessel La Jolie.

Zix Senator Stevens: This is a vessel that the owner wishes
283 to use as 3 chartar fishing boat on the Great lakes. It was
24 once owned by a Canadian citizen. That is the reason for the:

25 bill,

| - -
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The Chairman:
{No response.])

The Chairman: Without objection.

Let's move on to S. 1186,
Vessel Dai‘'s Pai.
Senator Stevens: This 1s a similar

wishes to use the vessel as a fishing vessel off the coast of

Nev Hampshire and Massachusetts.
Canadian citizen.

The Chairmans Any objection?
{No response.] A
The Chairmans Without objection.

Let*®s move on to S. 1689, the Jones
Vessel Endless Suamer.

Senator Stevenss This was a vessel
the Commonvealth of Virginia because of
Yirginia visyes to auction the vessel.
the Jones Act will 1limit its value, and
there was a prior British owner.

The Chairman: TIs ther=2 objection?

[No response.]

The Chairman: Without objection.

Let's move on to S. 254, the Construction Funds for

Fishery Processing Facilities.

‘' Senator Stevenss:

Any objections to the bill?

It was also once owned by a

This is a bill that puts into statutory
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lav the amendments that we have on two occasions, three.
occasions passed with the Senate to allov the benefits of tha’\
capital construction funis tc be used in the domestic fish »
processing industrye.

What it would mean is that those people who have t-e.CCF
from fishing activities could invest in the processing ,
facilities. The trouble is right now that the fleet of the
U.S. fishing industry has expanded, but the real difficu;t1§§f
are on shore because the U.S. processors are not capubie of B
meeting tha increased volumes and that the types of fish are
brought ashore nov by the domestic fishery under the 200 mile '’
zone bill. It was supported unanimously in the hearings we |
held by all segments of the fishing industry, both vessel
owners, fishermen and the processing sectors.

The House has objected to the amendments in the past
because there was no Quthotization, and this is that bill,

The Chairman: Discussion?

{No response.]

Tﬁe Chairman: Without objection.

I might ask here, before I forget it, unanimous consent
for both budget waivers on any of the hills we report that
wvould require budjet waivers, and unanimous consent for the
staff to make technical corrections on any of the bills vek
are reporting.

Without objection.
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~ Let us move on to H.R. 2840, the Termination of Federal

-

Management of the Pribilof Islands.

Ted?

Senator Stevenss Undiar an international treaty, the
Federal Government is responsible for the management and .
harvesting of fur seals on the Pribilof Islands off the .
Bering Sea of Alaska. Those seals have been processed and

sold. The objections have been raised that the Federal

® ® N o0 & 2 L »

Government is directly involved in the sealinz, and-this bill

10

is to acéoaplish tvo objectives, ending the federal
§overnlent involvament as the employer, as th§ people vwho
carry out the sealing activities, and setting up a trust to
b; used by the people on the islands who have been employed
in the past to enable them to conduct that business.

It éarries ocut an agreement that was entered into by the
National Fisheries Service ani the Pribilof Island people to
in effect continue the activities under the treaty but to
have those activities he carried out by the people on the
islands themselves rather than under the supervision of the
National Fisheries.

The Chairman: Discussion?

[¥o response.]

The Chairman: Without objection.

We move on now to ;viation Drug-Trafficking, S. 1146,

Nancy?
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“airman’s cartificate for five years. Up to this point,

S

Senator Kassebaums Mr. Chairman, this 5111 vas 2 bill
introduced by Senators Bentsen and Domgpici and DéConcini and
nysélf. Senator Bentsen initiated this. It is Jjust a bill
that voull facilitate the FAA's involvement in cracking down .
on illegal dfug trafficking through particularly the light-
aircraft ﬁeinq used to land in abandoned airstrips, and Just
on the plains in Kansas where you have a lot of flat lands,
in Texas and other areas.

What it would do, it woull enable the FAA to revoke an

conviction had to be made first. If, indeed, they vere shoun:
to be ca:ry}nq illegal drugs, they could revoke the aircraft -

certification. - y

tighten efforts of various agencies to deal with
traffic.
The Chairmans Discussion?

- {No response.l

5

The Chairmans Without objection, it vill be reported.

"
Y
Y

Senator Kassebaumg¢ MNr. Chairman, may I say there are
some amendments tliiat have been added just for clarificatiog'
on this, and T think there is no problem with those
amendments. :

I can ¢o through them if anyone would wish to hear them.

The Chuirman: I think they have been circulated. I do
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not thiﬂk there is objection to them.

Without objection.

Larry, S. Res. 167, the Olympics and travel.
Senator Pressler: MNr. Chairman, this expresses the sense
of the Sena;e -
The Chairmans: Turn your nike on? I think, Larrye.
Senator Pressler: !r.AChairnan, the resolution expresses
the sense of the Senate that the Unitel States should promote
foreigpn travel to the United States for these two events.
The statel reasons for tﬁis position are that the promotion

of such travel, one, enhances international undeéstan&inq and
cooperation; and t;o, procvides considerable financial
-benefits to the United States.
_ Foreign visitors spent nearly §$12 billion in goods and
services in the lnited States in 1982. This total could be
expanded considerably if ve vere able to attract large
numbers of foreign visitors for the 1984 Olympics and the
Louisiana Worlad‘'s Fair.
Nr. Chairman, I sutmit the remainder of the sQatement for
the record.

[The statement referred to followss]

COMMITTEE INSERT
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The Chairman: Is there objection to the adoption of S.
Res. 1677

{No response.]l

The Chairman: Without objection. .

Number ten are routine Coast Guard nominations.

Are‘ihe:e any objections to the nominations?

fXo response.]

The Chairman: Number eleven, the nomination of ?hilip
Lader to the Travel and Tourism Industry Advisory Council.

Dennis?

Do you knowv that one, Larry? Do you know him?

Senator Pressler:s I happen to know Phil lader. He is a
democrat, but he was in Harvard Law School with me and placed
considerably above me in the class.

{Laughter.])

. The Chairmans Do you have anything to add to that, T
Dennis?

Yr. Phelan: I am not going to touch that.

The Chairmans Is there any objection to ¥r. Lader?

f{No response.l

. The Chairman: Is there any other business to be brouqht“.v
before the Comnmittee?
i Hr. Ford: ¥r. Chairman?
The Chairman: Wendell. - !

Senator Ford: Two-things. Did you finally make a ruling
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on a Senator who had not votel, was not recorded on the vote,
that he was then excluded from voting if the bill had been :
reported?

The Chairman: After the bill had been reporied.

Senator Ford: Okay.

That means that Senator Pressler is unable to vote on the
Unfairness, even thcugh -- your proxy was not voted and your
proxy is not recorded on the Unfairness. So that excludes
Senator Pressler, even though he is present without being
recordead. ~

Secondly, what was the schedule for Other Liability?

The Clerks He was recorded on Civil Penalties bnt‘not\on
Unfairness. ‘

Senator Kasten: And on final passage.

I vas not sure whether Sferator Pressler was supporting ;y"_
position, but he also, I was told, was supporting the
cosmpromise., So I did not know which -- and I did not have a
clear note in that case, so I did not vote Senator Pressler’'s '
proxy on the juestion of the Gorton unfairness coampromise.

Senator Stgvens: I thought the ruling wvas a Senator
could record his vote only if the vote would not change the -
outcome.

The Chairmans: That is before the bill is reported out.

Senator Kasten: Senator Pressler has just said he wvanted

£o be wvith me. T supported the compromise. Therefore, if
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~Senator Pressler®s vote had been cast, I assume it would have
been in support of the compromise.
Senator Presslers I do not understand what is going on.

[Laughter. ] B

Senator Ford: The vote was eight to seven in favor of
the Gorton compromise. Had your proxy been voted one vay, it
would have been nine to seven. Had it been voted the other
vay, it vould have bee; eight to eight. So, since the proxy . - .
vas here, and I knew the proxy was aere, and it wvas voted on
one and not voted on the other, I just wanted to be sure of
the rules >f the committee because I locked at the rules, and
the Chairman is correct. There is no delineation of what anﬁ _
vhan. We could by unanimous consent delay --

The Chai£man;‘ There is exactly the problem. The hill
has been raported out. A fair number of members have Iaft.
If ve reopen it now, I think it Jjust comes back to haunt us.
Senator Fords The Chairman is absolutely correct, dbut I .
Just vanted to make that point because we are getting into
that in others, and I just went through all this, nine to
nine, ten to ten, nine‘to eleven, and it got to be very
sticky, and I think our committee vent into detail by say}nq
Wwe have to have an affirmative vote on this particular thinq»
in order to do it.

So I just brought that up.

The Chairmans When I announced on product liability, wve
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have not picked the exact datz, but on September 20th, 21st
or 22nd -- and I will announce it before we leave for the
recess ;- ve vill have --

Senator Fords Nr. Chairman,.I have very grave
reservations adout bringing up ovroduct liability and would
like to be consulted on it before you make the final judgment
on the date, if you would, please.

The Chairmans I will consult you, but in fairness,
Wendell, we have put this off a long time, and the ptopgnents
are entitled to have a markwp. = oo

Senator Ford: I understand that. All I ask is to be
considered, and I ask that publicly.

The Chairmagz We also would have a mark-up on thatW;;y
of Senator Danforth's Highway Safety bill and any other bills
ve might have.

The coamittee stands in adjournment.

[Whereupon, at 11317 a.m., the committee recessed subiect

to the call of the Chair.l
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