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SUBMERGED LANDS ACT

MargcH 27, 1953.—Ordered to be prinfcd’

Mr. Corpon, from the Committee on Interior and Insular Affairs,
~ submitted the following

REPORT

[To accompany S. J - Res. 13]

The Senate Committee on Interior and Insular Affairs, to whom was
referred . the resolution, Senate Joint Resolution 13, to confirm and
.est.abhsh the titles of the States to lands beneath nawgable waters
within State boundaries and to the natural resources within such
lands and waters, and to provide for the use and control of said lands
and resources, havmg considered the same, report favorably thereon
with.an amendment in the nature of a substitute, and recommend that
the bill, as amended, do pass. Senate Joint . Resolution 13 was
mt.roduced by Senator Spessard L. Holland, of Florida, and sponsored
y the follow1n%3 39 other Senators: Mr. Butler of Nebraska, Mr.
Sma.thers, yrd, Mr. Robertson, Mr. Bennett, Mr. Watkins,
Mr. Bricker, Mr. Taft Mr. Butler of Maryland, Mr. Beall, Mr,
Cordon, Mr. Carlson, Mr. Schoeppel, Mr. Daniel, Mr. Johnson of
Texas, Mr. Duff, Mr. Martin, Mr. llender Mr. Long, Mr. Eastland,
Mr. Stennis, Mr. Frear, Mr. Flanders Mr. Goldwater Mr. Hendrick~
son, Mr. Smith of New Jersey, Mr. Hickenloo er, Mr. Jenner, Mr.
Knowland, Mr. Kuchel, Mr. McClellan, Mr. M%ybank Mr. Mundt,
Mr. Potter, Mr. Saltonstall Mr. Smith of North Carolina, Mr. ’I‘hye
Mr. Welker and Mr. McCarran.
Public hearmgs were held on SennteJomt Resolution 13 and re-
lated measures on February 16, 17, 18, 19, 20, 23, 24, 25, 26, 27, and
March 2, 3, and 4, 1953. Some 66 witnesses ap eared before the
'commlttee mcludmg the Attorney General of the United States, the
Secretary of the Interior, and the Secretaﬁy of the Navy. Testlmony
and exhibits submitted to the committee this hearing comprise
1,282 printed pages.
1
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II. TaE AMENDMENT

For the convenicnce of the Members of the Senate, the committee
is reporting a clean bill. Therefore, the amendment is to strike out
all after the enacting clause and in lieu thereof insert the language set
forth below. In part VI of this report, post, the changes from the
original Holland bill as introduced are shown in detail and explained.

The committee wishes to emphasize that, as will be seen from com-
parison with the measure as introduced, the changes are primarily
those of form and language, and the committee amendment is consist-
ent throughout with the philosophy and intent of Senate Joint
Resolution 13 as introduced. The only change of substance is found
in section 9, in which the jurisdiction and control of the Federal
Government over the natural resources of the seabed of the Conti-
nental Shelf seaward of historic State boundaries is confirmed. This
assertion gives the weight of statutory law to the jurisdiction asserted
by the proclamation of the President of the United States in 1945.

o text of this proclamation is set forth in appendix A of this report:

The committee’s form of the bill is as follows:

Resolved by the Senate and House of Representatives of the United States
of America in Congress assembled, That this Joint Resolution may be cited as
the ‘‘Submerged Lands Act”.

TITLE 1

DEFINITION

Bec. 2. When used in this Joint Resolution—
(8) The term “lands beneath navigable waters” means— ]
(1) all }ends within the boundaries of each of the respective States which’
are covered by nontidal waters that were navigable under the laws of the
United States at the time such State became a member of the Union, or
acquired sovereignty over such lands and waters thereafter, up to the ordi~
nary high water mark as heretofore or hereafter modified by accretion, erosion,
and reliction; .
(2) all lands permanently or periodieally covered by tidal waters up to’
but not above the line of mean high tide and seaward to a line three geo-
aphical miles distant from the coast line of each such State and to the
undary line of each such State where in any case such boundary as it
existed at the time such State became a member of the Union, or as héreto-
fore or,hereafter approved by Congress, extends seaward (or into the Gulf
of Mexico) beyond t geographical miles, and
(3) all filled in, made, or reclaimed lands which formerly were lands beneath
navigable waters, as hereinabove defined;

(b) The term *“boundaries” includes the seaward boundaries of a State or its
boundaries in the Gulf of Mexico or any of the Great Lakes as they existed at the
time such State became a member of the Union, or as heretofore or hereafter
gpprofved by the Congress, or as extended or confirmed pursuant to section 4

ereof ; .

(¢) The term *“coast line” means the line of ordinary low water along that
portion of the coast which is in direct contact with the open sea and the line
marking the seaward limit of inland waters;

(d) The terms ‘‘grantees’ and *‘lessees” include (without limiting the generality
thercof) all political subdivisions, municipalities, public and private corporations,
and other chons holding grants or leases from a State, or from its predecessor
dovereign i legnlgy validated, to lands beneath navigable waters if such grants or
leases were issued in accordance with the constitution, statutes, and decisions of
the courts of the State in which such lands are situated, or of its predecessor.
sovereign: Provided, however, That nothing herein shall be construed as conferring:
upon said grantees or lessees any greater rights or interests other than are de:
scribed herein and in their respective grants from the State, or its predecessor
sovereign;

() The term ‘“natural resources” includes, without limiting the generality
thereof, oil, gas, and all other minerals, and fish, shrimp, oysters, clams, crabs,
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lobsters, sponges, kelp, and other marine animal and plant life but does not
include water power, or the use of water for the production of power;

(f) The term ‘“lands beneath navigable waters” does not include thz beds of
streams in lands now or heretofore constituting a part of the public iands of the
United States if such streams were not meandered in connection with the public
survey of such lands under the laws of the United States and if the title to the
beds of such streams was lawfully patented or conveyed by the United States
or any State to any person;

* (g) The term ‘““‘State” means any State of the Union;

(h) The term “person” includes, in addition to a natural person, an associaticn

a State, a political subdivision of a State, or a private, public, or municipai

corporation;
TITLE I1
LANDS BENEATH NAVIGABLE WATERS WITHIN STATE BOUNDARIES

Sec. 3. RiGHTS OF THE STATES.—

(a) It is hereby determined and declared to be in the public interest tnat (1)
title to and ownership of the lands beneath navigable waters within the bound-
aries of the respective States, and the natural resources within such lands zad
waters, and (2) the right and power to manage, administer, lease deveiop, and
use the said lands and natural resources all in accordance with appliceble State
law be, and they are hereby, subject to the provisions hereof, recognized, con-
firmed, established, and vested in and assigned to the respective States or the

rsons who were on June 5, 1950, entitled thereto under the iaw of the respective

tates in which the land is located, and the respective grantees, lessees, or suc-
cessors in interest thereof; .

(b) (1) The United States her«ab{l releases and relinquishes unto said States
and persons aforesaid, except as otherwise reserved herein, all right, title, and
interest of the United States, if any it has, in and to all said lands, improvements
and natural resources; (2) the United States hereby releases and relinquishes
claims of the United S’t.ates, if any it has, for money or damages arising out of any
operations of said States or persons pursuant to State authority upon or within
said lands and navigable waters; and (3) the Secretary of the Interior or the Sec-
retary of the Navy or the Treasurer of the United States shall pay to the respec-
tive States or their grantees issuing leases covering such lands or natural resources
all moneys paid thereunder to the Secretary of the Interior or to the Secretary of
the Navy or to the Treasurer of the United States and subject to the control of
any of them or to the control of the United States on the effective date of this
Joint Resolution, except that portion of such moneys which (1) is required to be
returned to a lessee; or (2) is deductible as provided by stipulation or agreement
between the United States and any of said States;

(¢) The rights, powers, and titles hereby recognized, confirmed, established
and vested in and assigned to the respective States and their grantees are subject
to each lease executed by a State, or its grantee, which was in force and effect on
June 5, 1950, in accordance with its terms and provisions and the laws of the State
issuing, or whose grantee issued, such lease, and such rights, powers, and titles
are further subject to the rights herein now granted to any person holding any
such lease to continue to maintain the lease, and to conduct operations thereunder,
in accordance with its provisions for the full term thereof, and any extensions,
renéwals, or replacements authorized therein, or heretofore authorized by the
laws of the State issuing, or whose grantee issued such lease: Provided, however,
That, if oil or gas was not being produced from such lease on and before December
11, 1950, or if the primary term of such lease has expired since December 11, 1950,
then for a term from the effective date hereof equal to the term remaining unex-
pired on December 11, 1950, under the provisions of such lease or any extensions,
renewals, or replacements authorized therein, or heretofore authorized by the
laws of the State issuing, or whose grantee issued, such lease: Provided, however,
That within ninety days from the effective date hereof (i) the lessee shall pay to
the State or its grantee issuing such lease all rents, royalties, and other sums
payable between June 5, 1950, and the effective date hereof, under such lease and
the laws of the State issuing or whose grantee issued such lease, except such rents,
royalties, and other sums as have been paid to the State, its grantee, the Secretary
of the Interior or the Secretary of the Navy or the Treasurer of the United States
and not refunded to the lessee: and (ii) the lessee shall file with the Secretary of the
Interior or the Secretary of the Navy and with the State issuing or whose grantee
issued such lease, instruments consenting to the payment by the Secretary of the
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Interior or the Secretary of the Navy or the Trcasurer of the United States to the
State or its grantee issuing the lease, of all rents rovalties, and other payments.
under the control of the Secretary of the Interior or the Secretary of the Navy or
the Treasurer of the United States or the United States which have been paid,
under the lease, except such rentals, rovalties, and other payments as have also
been paid by the lessee to the State or its grantee;

(d) Nothing in this Joint Resolution shall affect the use, development, improve-
ment, or control by or under the constitutional authority of the United States of
said lands and waters for the purposes of navigation or flood control or the pro-
duction of power, or be construed as the release or relinquishment of any rights
of the United States arising under the constitutional authority of Congress to
r?glllntc or improve navigation, or to provide for flood control, or the production
of power;

(e) Nothing in this Joint Resolution shall be construed as affecting or intended
to affect or in any way interfere with or modify the laws of the States which lie
wholly or in part westward of the ninety-eighth meridian, relating to the owner-
ship and control of ground and surface waters; and the control, appropriation,
use, and distribution of such waters shall continue to be in accordance with the
laws of such States.

Sec. 4, SEaAwarp BounDaries.—The seaward boundary . of each original
coastal State is hereby approved and confirmed as a line three geographical
miles distant from its coast line. Any State admitted subscquent to the forma-
tion of the Union which has not already done so may extend its seaward bound-
arics to a line three geographical miles distant from its coast line, or to the inter-
national boundarics of the United States in the Great Lakes or any other body
of water traversed by such boundaries. Any claim herctofore or hereafter
asscrted either by constitutional provision, statute, or otherwise, indicating the
intent of a State so to extend its boundaries is hereby approved and confirmed,
without prejudice to its claim, if any it has, that its boundaries extend beyond
that line. Nothing in this section is to be construed as questioning or in any
manner prejudicing the existence of any State’s seaward boundary beyond three
geographical miles if it was so provided by its constitution or laws prior to or at
the time such State bceame a member of the Union, or if it has been heretofore
or is hereafter approved by Congress.

Sec. 5. Excerrions From OprEraTION OF SEcTiON 3 oF THIs JoiNT RESoru-
T10N.—There is excepted from the operation of section 3 of this Joint Resolution—

(a) all tracts or parcels of land together with all accretions thereto, re-
sources therein, or improvements thereon, title to which has been lawfully
and expressly acquired by the United States from any State or from any

erson in whom title had vested under the law of the State or of the United

tates, and all lands which the United States lawfully holds under the law
of the State; all lands expressly retained by or céded to the United States
when the State entered the Union; all lands acquired by the United States
by eminent domain proceedings, purchase, cession, gift, or otherwise in a
propriétary capacity; all lands filled in, built up, or otherwise reclaimed by
the United States for its own use; and any rights the United States has in
lanﬁls presently and actually occupied by the United States under claim of
right;

(b) such lands beneath navigable waters held, or any interest in which
is held by the United States for the benefit of any tribe, band, or group of
Indians or for individual Indians; and

(c) all structures and improvements constructed by the United States in
the excrcise of its navigational servitude.

Sec. 6. Powers RETAINED BY THE UNITED STATES.—(8) The United States
retains all its navigational servitude and rights in and powers of regulation and
control of said lands and navigable waters for the constitutional purposes of
commerce, navigation, national defense, and international affairs, all of which
shall be paramount to, but shall not be deemed to include, proprietary rights
of ownership, or the rights of management, administration, leasing, use, and
development of the lands and natural resources which are specifically recognized,
confirmed, established, and vested in and assigned to the respective States and
others by section 3 of this Joint Resolution.

(b) In time of war or when necessary for national defense, and the Congress
or the President shall so prescribe, the United States shall have the right of first
refusal to purchase at the prevailing market price, all or any portion of the said
natural resources, or to acquire and use any portion of said lands by proceeding
in accordance with due process of law and paying just compensation therefor.
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., \8ECc. 7. Nothing in this Joint Resolution shall be deemed to amend, modify,
or repeal the Acts of July 26, 1866 (14 Stat. 251), July 9, 1870 (16 Stat. 217),
March 3, 1877 (19 Stat. 377), June 17, 1902 (32 Stat. 388), and December 22,
1944 (58 Stat. 887), and Acts amendatory thereof or supplementary thereto.

. Sgc. 8. Nothing contained in this Joint Resolution shall affect such rights, if
‘any, as may have been acquired under any law of the United States by any person
in lands subject to this Joint Resolution and such rights, if any, shall be governed
by the law in effect at the time they may have been acquired: Provided, however,
. That pothing contained in this Joint Resolution is intended or shall be construed
a8 a finding, interpretation, or construction by the Congress that the law under
which such rights may be claimed in fact or in law applies to the lands subject to
this Joint Resolutjon, or authorizes or compels the granting of such rights in such
lands, and that the determination of the applicability or effect of such law shall
be unaffected by anything contained in this Joint Resolution.

Sec. 9. Nothing in this Joint Resolution shall be deemed to affect in any wise
the rights of the United States to the natural resources of that portion of the
subsoil and seabed of the Continental Shelf lying seaward and outside of the area

-of lands beneath navigable waters, as defined in section 2 hereof, all of which
natural resources appertain to the United States, and the jurisdiction and controt
of which by the United States is hereby confirmed.

Sec. 10. Executive Order Numbered 10426, dated January 16, 1953, entitled
“Setting Aside Submerged Lands of the Continental Shelf as a Naval Petroleum
Reserve”, is hereby revoked insofar as it applies to any lands beneath navigable
waters as defined in section 2 hereof.

Sec. 11. SEparaBILITY.—If any provision of this Joint Resolution, or any
section, subsection, sentence, clause, phrase or individual word, or the application
thereof to any person or circumstance is held invalid, the validity of the remainder
of the Joint Resolution and of the application of any such provision, section, sub-
.section, sentence, clause, phrase or individual word to other persons and circum-
stances shall not be affected thereby; without limiting the generality of the fore-
going, if subsection 3 (a) 1, 3 (a) 2,3 (b) 1, 3 (b) 2, 3 (b) 3, or 3 (c) or any pro-
vision of any of those subsections is held invalid, such subsection or provision

“shall be held separable and the remaining subsections and provisions shall not be
affected thereby.

‘Amend the title so as to read:

Joint resolution to confirm and establish the titles of the States to lands beneath
navigable waters within State boundaries and to the natural resources within
such lands and waters, to provide for the use and control of said lands and re-
sources, and to confirm the jurisdiction and control of the United States over the
gatuiial resources of the seabed of the Continental Shelf seaward of State
-boundaries. :

ITI. Pureost oF BirL

~ Senate Joint Resolution 13, as amended, determines and declares
“that it is in the public interest that title and ownership of lands beneath
navigable waters within the boundaries of the respective States, and
of the resources therein, be established and vested in the respective
‘States. Insofar as the Federal Government has any proprietary rights
in such lands and waters, that interest is relinquished or “quitclaimed”” -
to the individual States.

The measure also provides that in addition to title and ownership,
but distinct from them, the States shall have the right and power to
manage, administer, lease, develop, and use such lands and natural
resources in accordance with the terms of Senate Joint Resolution 13
and applicable State law, and whatever rights the Federal Govern-
ment may have in such management and administration are estab-
lished in and assigned to the States.

The proposed legislation specifically scts forth that none of the inter-
ests or rights established in, or confirmed, assigned, or quitclaimed to
the States shall in any wise affect the constitutional powers of the
Federal Government to regulate commerce, provide for the common

8. Repts., 83 -1, vol. 1—. 69
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defense, or to conduct international affairs in the navigable waters
arcas within State boundaries. ' ’

Offshore submerged lands

The offshore rights which are confirmed to the States and their
grantees are rights growing out of the concept.of ownership and pro-
prietary use and development—rights which were first asserted
by the Federal Government in recent years and which it has never
exercised nor enjoyed. These rights, legally vested in the States and
their grantees by Senate Joint Resolution 13, have in fact been en-
joyed and exercised by them from the beginning of our history as a
nation until the date of the California decision.

Under this concept of ownership and.control by the several States
and their grantees immense development has been achieved repre-
senting untold millions of dollars of new economic wealth . This
wealth has been created through control of the taking, within the
boundaries of the States, of various forms of marine life, such as fish,
oysters, shrimp, sponges, kelp and others; through the use of sand,
shell, gravel and important minerals; through the erection and use of
piers, as well as bulkheads and groins for the filling and conservation
of new lands; through the erection and control on said new-built
lands of valuable recreational, commercial, and private improvements,
and through construction and use of facilities for the disposal of
sewage and industrial waste, The control by the States of the pro-
duction of oil and gas from their coastal belts has also created sub-
stantial values, which will continue temporarily in a few places for a
few years, but such production of oil and gas in the past, present, or
future is insignificant in value when compared with the many per-
manent values which largely determine the development and pros-
perity of coastal communities and many important industries.

Considering the untold millions of dollars of economic wealth repre-
sented in the port and harbor developments of our great coastal cities,
in the recreational, residential, and commercial areas of Boston Harbor,
Long Island, Staten Island, New Jersey, Florida, California, and else-
where, and the beginnings of the development of the undersea oil and
gas deposits within State boundaries off the Gulf and Pacific coasts,
the committce majority is firmly convinced that the State ownership
under which all of these and many other developments have been
achieved should be continued in the public interest and in the further-
ance of our Federal-State system,

It is highly significant that in all 16 hearings on this subject, com-
{;rising over 8,000 printed pages of evidence, no single instance has

cen mentioned where any of the thousands of developments accom-
plished under the authority and direction of the States and their
grantees has interfered in the slightest degree with the exercise by the
United States of its paramount constitutional powers or its govero-
mental functions. Senate Joint Resolution 13 makes certein that
there shall be no such interference or impairment in the future.

Lands beneath inland waters and Great Lakes

The committee likewise calls attention to the fact that Senate Joint
Resolution 13 will operate to confirm to all States in the Nation the
ownership and control of the submerged lands under their navigable
inland waters and will confirm to the States bordering on the Great
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Lakes the ownership and control of the beds of the Great Lakes,
‘extending in many cases to international boundaries. Particular
attention is directed to those portions of the report of the Senate
Judiciary Committee on S. 1988 of the 80th Congress, 2d session,
appearing in the appendix to this report, which relate to inland navi-
gable waters of all States in the Union, and to the beds of the Great
Lakes. It is abundantly clear that as to the beds of these inland
waters and the Great Lakes the States have, under present conditions,
grave reason for the apprehensions which flow out of the wording of
the decision of the California case, and also out of the printed observa-
‘tions of Federal counsel in the California case, and out of the testimony
of a former Attorney General and a former Solicitor General. The
fact that most of the attorneys general of the several noncoastal
‘States have joined in drafting and supporting Senate Joint Resolution
13, coupled with the fact that the American Bar Association has
officially expressed its concern relative to the beds of the inland waters
and of the Great Lakes, shows clearly the necessity of confirming
these values to all States as will be accomplished by Senate Joint
Resolution 13.

‘Reference is made to the large areas of inland waters and Great
Lakes waters contained within the various States and set forth in
table E of the appendix.

(Al States treated alike

The joint resolution treats all of the States alike, both inland and
coastal, with respect to lands beneath nevigable waters within their
‘respective boundaries. As shown by the list in appendix F, every
State has submerged lands which are covered by this joint resolution.
Comparative totals show far greater areas under inland waters and
the Great I.akes, as follows:

' Acres

Lands under inland waters. .. _ o .o e 28, 960, 640
Lands under Great Lakes. __ .. . . oo meacemcen 38, 595, 840
. Liands under marginal seas..__ . ... __ oo ..o._._._. 17, 029, 120

All of these areas of submerged lands have been treated anke in this
legislation because they have been possessed, used, and claimed by the
States under the same rule of law, to wit: That the States own all
lands beneath navigable waters within their vespective boundaries.
Prior to the California decision, no distinction had been made between
lands beneath inland waters and lands beneath seaward waters so long
as they were within State boundaries.
The rule was stated by the Supreme Court in the carly case of
Pollard v. Hagan (3 How. 212, 229 (1845)) in the following words:
First. The shores of navigable waters, and the soils under them, were not
granted by the Constitution to the United States, but were reserved to the States
respectively. Second. The new States have the same rights, sovereignty, and
_jurisdiction over this subject as the original States.

" The Pollard case and its general rule common to lands under both
inland and seaward waters was cited with approval by 52 Supreme
Court decisions and 244 State and Federal court decisions prior to the
California case.! Excerpts from some of these opinions are included
in appendix G.

1 8ee Sheppard’s Citations, Polfard v Ilcgan, supra.
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The majority opinion in the California .case concedes. that the
Supreme Court in the past has indicated its belief that this Pollard
rule of State ownership applies equally to all lands under navigable
waters within State boundaries, whether inland or seaward. Mr,
Justice Black said for the majority in the California case:

As previously stated this Court has followed and reasserted the basic doctrine
of the Pollard case many times. And in doing so it has used language strong
enough to indicate that the Court then believed that States not only owned tide-
lands and soil under navigable inland waters, but also owned soils under ‘all
navigable waters within their territorial jurisdiction whether inland or not.

The purpose of this legislation is to write the law for the future as
the Supreme Court believed it to be in the past—that the States shall
own and have proprietary use of all lands under navigable waters
within their territorial jurisdiction, whether inland or seaward, sub-
ject only to the governmental powers delegated to the United States

y the Constitution.
“Onl grad” charge of opposition

¥or years the charge has been made, and it is still being made, that
those who believe that the States themselves are best qualified to own
and manage the lands and resources within their State boundaries
are somchow participating in an “oil grab” as “stooges” of the oil
industry. Nowhere in the long and voluminous record is there a
scintilla of evidence even remotely substantisting such a charge.

The evidence is undisputed that the States receive more money
for their mineral leases than is received by the Federal Government.
The States receive larger bonus payments and higher rentals and
royalties. For instance, Texas has averaged $20 per acre for its
submerged land leascs on unproven acreage in its marginal belt.
The State has received over $7,000,000 for leases on approximately
350,000 acres. If the same leases had been sold under the present
TFederal Mineral Leasing Act the Federal Government would have
reccived only 50 cents per acre or a total of $175,000.

Under any of the scores of bills that have been submitted since.the
California, Texas, and Louisiana decisions, both by proponents of
TFederal egntrol and by proponents of State control, the equities have
heen. recognized of the oil operators who in good faith obtained. leases
from the States and who then went out and spent their own money. in
exploration and initial development work. These equities specifi-
cally have been recognized in all of the so-called administration bills
submitted during the 80th, 81st, and 82d Congresses. They are
similarly recognized in Senate Joint Resolution 13; the rights, powers,
and titles vested in the States are made subject to the prior grants from
the States, and the State-issued leases in navigable waters within
State houndaries which were in force and effect on June 5, 1950—the
date of the Supreme Court decisions in the Louisiana and Texas
cascs—are continued under their own terms and applicable State law.
The committee majority emphasizes the fact that with respect to
existing lcases the same operators would produce the same oil and pay
the same rovalties under Federal administration as they will under
State administration.
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IV. LEGISLATION FOR CONTINENTAL SHELF

The committee majority is fully aware that in proposing legislation
applying only to submerged lands inside State boundaries, there re-
mains & large and important area requiring congressional  action,
namely, the Continental Shelf seaward of State boundaries. Senate
Joint Resolution 13, as amended, deals with this vast area only to
the extent that it gives statutory confirmation to the jurisdiction
and control of the United States over the resources of the seabed and |
subsoil of the Continental Shelf which was asserted in 1945 by the
Presidential proclamation. It does not attempt to provide for the
administration and development of the area and the mechanics of
control.

These highly important, complex matters, after full discussion. in
the hearings and in the committee, have been left for further early
consideration in separate legislation. .

The complexity of the problem presented by the assumption by the
United States of jurisdiction and control over the subsoil and seabed
of the outer Continental Shelf is immediately apparent from even
a cursory examination of the Presidential proclamation. The declara-
tion is limited to jurisdiction and control of the resources of the land
mass; as stated in the proclamation—
the character as high seas of the waters above the Continental Shelf and the right
to their free and unimpeded navigation are in no way thus affected.

Clearly, we have here neither absolute sovereignty nor absolute
ownership.

Tt must follow that the interest of the United States is, from a
national and an international standpoint, politically and legally, sus
generis. What Federal laws are applicable, what should apply? In
what court, where situated, does jurisdiction lie or where should it
be placed? Should new Federal law be enacted where existing statutes
are wholly inadequate, or should the laws of abutting States be made
applicable? The necessity for answering these questions is clear when
we take note of the fact that the full gevelopment of the estimated
values in the shelf area will require the efforts and the physical

resence of thousands of workers on fixed structures in the shelf area.

dustrial accidents, accidental death, peace and order—these and
many other problems and situations need and must have legislative
attention.

Therefore, the committee feels that the dual legislative approach is
most desirable. Thereby each problem may be judged and determined .
by the Senate on its merits and subject to the particular and different
considerations involved in each. As stated previously, the committee
already has done considerable work toward recommending a legislative
solution of the problems of the outer shelf, and it is committed to intro-
ducing and reporting to the Senate a measure, or measures, to that
end as soon as possible during this session of the 83d Congress.
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V. SEcCTIONAL ANALYSIS OF THE JOINT RESOLUTION AS REPORTED
SECTION 1—TITLE

This joint resolution may be cited as the “Submerged Lands Act.”

S8ECTION 2—DEFINITIONS

The following terms are defined: ‘“lands beneath navigable waters,”’
“boundaries,” “‘coast line,” ‘‘grantees,” *“lessees,” “‘natural resources,":
“State,” and ‘“person.”

SECTION 83— RIGHTS OF THE STATES

Section 3 (a) (1) provides that the rights of ownership of lands and
natural resources beneath navigable waters within the historic boun-
daries of the respective States are vested in and assigned to the States
or persons holding thereunder on June 5, 1950 (the date of the Supreme
Court decision in the Louisiana and Texas cases) as explained in
part II1, “purpose of bill.” Under the terms of the measure the lands
confirmed in the States by Sénate Joint Resolution 13 are (i) lands
within State’s boundaries which are above high-water mark and are
covered by navigable, nontidal waters, (ii) lands between the high-
water mark and & line 3 miles seaward from the coastline, except that
in States whose boundary extended beyond that line when the State
entered the Union, or whose boundary has been or may hereafter be
50 extended with the approval of Congress, the resolution covers lands
between the high-water mark and that boundary and (iii) all filled in,
made, or reclaimed lands formerly beneath navigable waters.

Section 3 (a) (2) authorizes the States to administer, develop, and
use the lands and natural resources beneath navigable waters. .

Section 3 (b) (1) releases the right, title, and interest of the United
States in the lands, improvements, and natural resources, upon or
beneath navigable waters. ’

Section 3 (b) (2) releases all claims of the United States for money
or damages arising out of operations of States or persons holding
thereunder on the %&nds beneath navigable waters. i

Section'3 (b) (3) provides that the United States shall pay to the
respective States all moneys under its control which have been tendered
to it under leases issued by these States, except sums which are
required to be returned to the lessee or are deductible pursuant to
agreement between the United States and any State. .

Section 3 (c) provides that the grants to the States are subject
to the terms of State leases in force on June 5, 1950. This recognizes
the equities of existing operators to continue to ogerate for the dura-
tion of their leases. The first proviso to this subsection states that .
if oil and gas was not being produced from a lease on December 11
1950 (the date of the decree in the Texas and Louisiana cases), or i
the primary term of a lease has expired since that date, the lease shall
be for a term from the effective date of this act equal to the term
remaining unexpired on December 11, 1950. The purpose of this
proviso is to prevent lessees from being penalized for their failure to
develop or renew their leases during the period when their exploration
and development was enjoined by the Supreme Court. The second
proviso to” this subsection states that all lessees must tender to the
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States within 90 days -all unpaid rentals, royalties, and other sums
due and owing, and that where the lessee may have paid such sums
to the Federal Government under the lease, the lessee is required to
authorize the Federal Government to return the money to the States,
except where the lessee has-also paid the State.

‘A ‘question has been asked of the committee as to the effect of sec-
tion 3 (c) of the bill on a Florida lease on which Florida abated the
lease rentals until such time as the lands here involved are revested in
the State by congressional action.

The committee understands that where rentals have been abated,
of otherwise satisfied by agreement between a State and its lessee,
section 3 (c) will in nowise vary or affect such agreement.

Section 3 (d) provides that nothing in the act shall be construed as
affecting or releasing any of the constitutional authority of the United
States over said lands and waters for the purposes of navigation,
flood control, or the production of power.

Section 3 (e) provides that nothing in this act shall affect the laws
of the States lying wholly or in part westward of the 98th meridian,
relating to the ownership and control of ground and surface waters.

SECTION 4—SEAWARD BOUNDARIES

The seaward boundary of each original coastal State is confirmed
and approved as a line 3 geographical miles distant from its coast
line. ‘““Coastline’” is defined as the line of ordinary low water or the
line marking the seaward limit of inland waters. This provision
stems from the fact that the Supreme Court decision in United States
v. California has been thought by some persons to cast doubt on
whether the boundary of various eastern seaboard States extends 3
miles seaward from their coastlines.

Congressional authority is given for any State admitted subsequent
to the formation of the Union to extend its seaward boundary to a line
3 geographical miles distant from its coastline, or to the international
boundary of the United States. Any such extension of a State’s
boundary is expressly without prejudice to any claim a State may have
that its boundary extends beyond that line. It is also provided that
this section is without prejudice to the existence of a State’s boundary
beyond the 3-mile limit, if it was so provided prior to or-at the time
such State entered the Union, or if it has been heretofore or is hereafter
approved by Congress.

SECTION 5—LAND EXCEPTED

-Bection 5 (a) provides that there is excepted from the operation of
section 3 all tracts of land, together with all accretions thereto,
resources therein, or improvements thereon, which the United States
acquired from any State, or from any person in whom title had vested
under the law of the State or of the United States; all lands which the
United States lawfully holds under the law of a State; all lands
expressly retained by or ceded to the United States when the State
entered the Union; all lands acquired by the United States by eminent
domain, purchase, cession, gift, or otherwise in a proprietary capacity;
all lands filled in, built up, or otherwise reclaimed by the United
States for its own use; and any rights which the United States has in
lands presently and actually occupied under claim of right.
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Section 5 (b) provides that lands or intérest therein held by the
United States for the benefit of Indians are also excepted.

Section § (c) excepts all improvements constructed by the United
States in the exercise of its navigational servitude. .

SECTION 6—POWERS RETAINED BY THE UNITED STATES

Section 6 (a) provides that the United States retain all of its
navigational servitude and rights and powers of regulation and control
of said lands and navigable waters for the constitutional purposes of
commerce, havigation, national defense, and international affairs, all
of which shall be paramount to, but shall not be deemed to include,
the rights and powers granted to the States by section 3 of this joint
resolution., .

Section 6 (b) provides that in time of war, or when necessary for
national defense, and the Congress or the President shall so prescribe,
the United States shall have the right of first refusal to purchase the
natural resources covered by this act at the prevailing market price,
or to acquire any portion of the lands covered by this act by proceeding
in accordance with due process of law and paying just compensation.

SECTION 7-—CONSTRUCTION WITH OTHER ACTS

This section provides that the joint resolution shall not affect,
modify, or repeal the certain prior acts of Congress with respect to
water rights and uses as follows:

Act of July 26, 1866 (14 Stat. 251).—The main purpose of this act
is to provide that the mineral lands of the public domain are open to
exploration and occupation and to set forth the procedure for obtaining

atents, The act also provides that rights to the use of water which
{:ave become vested by priority of possession shall be protected, and
it establishes the right of the owners of such vested water rights to
construct ditches and canals for the use of the water.

Act of July 9, 1870 (16 Stat. £17).~—This act amends the act of July
26, 1866 (mentioned above) by providing that placer claims are subject
to entry and patent, and by establishing the procedure for making
such entries. The amendment specifically provides that the water
rights conferred by the act of July 26, 1866, shall not be abrogated by
the amendment.

Act of March 3, 1877 (19 Stat. 377).—This act provides that desert
lands can be purchased for 25 cents an acre by persons who declare
their intention to reclaim the land by conducting water onto the land
- within 3 years. The act provides, however, that the right to use the
water shall depend on a bona fide prior appropriation and shall not
exceed the water actually used for irrigation and reclamation. Under
the act., all surplus water over such actual appropriation and use and
all other nonnavigable water on the public domain are declared to
remain free for appropriation. .

Act of June 17, 1902 (32 Stat. 388).—This act provides that
proceeds from the sale of public lands in 16 Western States (excepting
the 5 percent set aside for education) shall be set aside in a reclama-
tion fund for irrigation and reclamation projects. Under the act, &
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procedure is set up for the construction and location of irrigation
projects and provision is made for entry on lands to be irrigated and
for the purchase of irrigation water by private individuals. Section
8 of the statute provides that notbing in the act shall affect State
laws relating to the control, appropriation, use, or distribution of

- wdter used in irrigation, or any vested right acquired under such
State law.

Act of December 22, 1944 (68 Stat. 887).—This act establishes rules
for the improvement of rivers for navigation and flood control, and
authorizes the construction of certain public works on rivers and
harbors for that purpose. The act declares that it is the policy of
Congress to recognize the interests and rights of the States * * *
-in water utilization and contro! and limits navigation works to those
which can be operated consistently with “appropriate and economic
use of the waters of such rivers by other users.” :

SECTION 8—SAVING CLAUSE

This section contains a saving clause providing that nothing in
this resolution shall affect such rights, if any, as may have previously
been acquired under any law of the United States on lands subject
to the resolution.

SECTION 9—CONTINENTAL SHELF

This section provides that nothing in this act shall affect the rights
of the United States to the resources of the Continental Shelf outside
State boundaries, which are declared to appertain to the United
States and confirmed to be under its jurisdiction and control.

SECTION 10—EXECUTIVE ORDER NO. 10426 REVOKRED

This section provides that Executive Order No. 10426 entitled
“Setting Aside Submerged Lands of the Continental Shelf as a Naval
Petroleum Reserve’ is revoked insofar as it applies to lands beneath
navigable waters as defined in the joint resolution.

SECTION 11—SEPARABILITY

- 'This section contains, in addition to the standard form of separa-
bility clause, an additional clause indicating the specific intention of
Congress that if any of the provisions of subsections 3 (a), (b), or (¢)
is held invalid, such provisions shall be held separable and the
remainder of the joint resolution shall not be affected thereby.
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V1. Tug CoMMITTEE AMENDMENTS

~ For-the information of the 40 sponsors of Senate Joint Resolution
13 and for the other Members of the Senate; the text of Senator
Holland’s measure as introduced with each change shown in‘italic is
set forth below. The specific amendments aré numbered and each is
explained individually immediately following the text of the amended
measure,

18. 3. Res. 13 as introduced is shown in Roman tg'ge. A d ts by the C ittee on Interfor and
Insular Affairs to 8. J. Res. 13, s introduced, are numbered and shown in italic.

JOINT RESOLUTION To conflrm and establish the titles of the States to lands beneath navigable waters

within State boundaries and to the natural resources within such lands and waters, and to provide for the
use and control of sald lands and resources.

Resolved by the Senatl cand House of Represenlatives of the United States of America
ﬂ Con({;ess assembled, That this Joint Resolution may be cited as the “Submerged
nds Act”.

TITLE I
DEFINITION

Sec. 2. When used in this [1] Aet Joint Resolution—

(a) The term ‘lands beneath navigable waters” [2] imeludes means—

(1) all lands within the boundaries of each of the respective States which

3] were are covered by [4] nontidal waters [5] that were navigable under.
the laws of the United States at the time such State became a member of the
Union, [6] and or acquired sovereignty over such lands and waters thereafter,
up to the ordinary high water mark as herelofore or hereafter modified by accre-
tion, erosion, and reliction;

(2) all lands Eermanently or periodically covered by tidal waters up to
but not above the line of mean high tide and seaward to a line three geo-
graphical miles distant from the coast line of each such State and to the
boundary line of each such State where in any casé sueh boundary as it
existed at the time such State became a member of the Union, or as hereto-
fore or hereafter approved by Congress, extends seaward (or into the [7]
Great Lates or Gulf of Mexico) beyond three geographical miles, and

[8] 23 (3) ali filled in, made, or reclaimed lands which formerly. were
lands beneath navigable waters, as EQ] hereinabove defined; [10] the

(b) The term “boundaries’” includes the seaward boundaries of a State or its
boundaries in the Guif of Mexico or any of the Great Lakes as_ they existed
at the time such State bececame a member of the Union, or as heretofore or here-
af;.]er apfproved by the Congress, or as extended or confirmed pursuant to section
4 hereof;

[11] 3} (¢) i'he term ““coast line”’ means the line of ordinary low water along
that portion of the coast which is in direct contact with the open sea and the line
marking the scaward limit of inland waters [12]; whieh inelude all estuaries; posts;
herbotrs; bayes; ehannels; straits; historie bays: and neunds; and all other bodies of

jotn the epen see;

[13] ¢ (d) The terms “grantees’’ and “lessees’ include (without limiting the
generality thereof) all political subdivisions, municipalities, public and private
corporations, and other persons holding grants or leases from a State, or {147}
from its predecessor sovereign [157 if legally validaled, to lands beneath navigable
waters if such grants or leases were issued in accordance with the constitution,
statutes, and decisions of the courts of the State in which such lands are situated,
or of its predecessor sovereign: Provided, however, That nothing herein shall be
construed as conferring uipon said grantees or lessees any greater rights or inter-
csts other than are described herein and in their respective grants from the
State, or its predecessor sovereign;

[16] 4> fe) The term ‘‘natural resources” [17] shall inelude tncludes, without
limiting the generality thereof, [18] oil. gas, and all other minerals, and fish,
shrimp. oysters. clams, crabs, lobsters, sponges, kelp, and other marine animal
and plant life but [19] eheB does not include water power, or the use of water
igx;the production of power; [20] et any site where the United States now ewns

powert
. [21] ¢e} (f) The term “lands beneath navigable waters” [22] shel does not
include the beds of streams in lands now or heretofore constituting a part of the
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public lands of the United States if such streams were not meandered in connec-~.

tion with ‘the public survey of such lands under the laws. of the United States.

23] and if the title to the beds of such streams was lawfully patented or conveyed
y the United States or any State to any person; ' .

© [243 65 (g) The term “State” means any State of the Union; .

257 42 (k) The term ‘‘person’’ includes [26] eitisen of the United States,

$n addi/ion to a natural person, an association, [27] ef sueh eitisens; a Statg, a

political subdivision of a State, or a private, public, or municipal.corporation;

TITLE II

LAND8 BENEATH NAVIGABLE WATERS WITHIN STATE BOUNDARIES

Sec. 3. RIGHTS OF THE STATES.—

[28] (a) It is hereby determined and declared to be in the public interest that
[29] (1) title to and ownership of the lands beneath navigable waters within the
boundaries of the respective States, and the natural resources within such lands
and waters, and [30] (2) the right and power to [31]3 manage, administer, lease,
eentrol; develop, and use the said [32] lands and natural resources all in accord-
ance with applicable State law be, and they are hereby, subject to the provisions
hereof, recognized, confirmed, established, and vested in [33} and assigned to
the respective States or the persons who were on June 5, 1950, entitled thereto
under the [34] preperty law of the respective States in which the land is located,
and the respective grantees, lessees, or successors in interest thereof; [35] enrd the

{b) (1) The United States hereby releases and relinquishes unto said States and
persons aforesaid, [36] excepl as otherwise reserved herein, all right, title, and
interest of the United States, if any it has, in and to all said lands, [37] meneys;
improvements, and natural resources [38); e&nd; (2) the United States hereby
releases and relinquishes all claims of the United States, if any it has, [39] for
money or damages arising out of any operations of said States or persons pursuant
to State authority upon or within said lands and navigable waters [40]-; and
(3) the Secretary of the Interior or the Secretary of the Navy or the Treasurer of the
United Stales shall pay to the respective Stales or their granlees tssuing leases cover~
ing such lands or natural resources all moneys paid thereunder to the Secretary of the
Interior or to the Secretary of the Navy or to the Treasurer of the United Stales and
subject to the control of any of them or to the control of the Uniled States on the effective
date of this joint resolulion, except that porlion of such moneys which (1) i8 required
to be returned to a lessee; or (2) 1s deductible as provided by stipulation or agreement
between the United States and any of said States; The -

L[41] (¢) The rights, powers, and titles hereby recognized, confirmed, established,
and vested in [42] and assigned to the respective States and their grantees are
subject to each lease executed by a State, or its grantee, which was in force and
effect on June 5, 1950, in accordance with its terms and provisions and the laws of
the State issuing, or whose grantee issued, such lease, and such rights, powers, and
titles are further subject to the rights herein now granted to any person holding
any such lease to continue to maintain the lease, and to conduct operations there-
under, in accordance with its provisions, for the full term thereof, and any exten-
sions, renewals, or replacements authorized therein, or heretofore authorized by
the laws of the State issuing, or whose grantee issued such lease: Provided, however,
‘That, if oil or gas was not being produced from such lease on and before ﬁecember
11, 1950, [43] or if the primary term of such lease has expired since December 11,
1950, then for & term from the effective date hereof equal to the term remaining
unexpired on December 11, 1950, under the provisions of such lease or any ex-
‘tensions, renewals, or replacements authorized therein, or heretofore authorized
by the laws of the State issuing, or whose grantee issued, such lease: Provided,
meuer, [44]%&%%%6&9%%%%%

shell be paid to the State or ite grantee jssuing sueh lease within ninety deys from
Ahe effeotive date hereof: That within ninety days from the effective date hereof (i) the
lessee shall pay to the State or iis grantee issuing such lease all rents, royalties, and
other sums payable between June 5, 1950, and the effeclive date hereof, under such
-lease and the laws of the Staie issuing or whose grantee issued such lease, except such
rents, royallies, and other sums as have been paid to the State, its grantee, the Secretary
-of the Interior or the Secretary of the Navy or the Treasurer of the United States and
ot refunded to the lessee; and (i1) the lessee shall file with the Secretary of the Interior
or the Secretary of the Navy and with the State issuing or whose grantee issued such
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lease, instruments consenting to the payment by the Secretary of the Interior or the
Secretary of the Navy or the Treasurer of the United States to the State or its grantee
issuing the lease, of all rents, royalties and olther payments under the control of the
Secretary of the Interior or the Secretary of the Navy or the Treasurer of the Uniled
States or the United States which have been paid, under the lease, except, such rentals,
royaltics, and other payments as have also been patd by the lessee o the State or its
granicc: Rrovided: however; Thet nething,;

[45] (d) Nothing in this [46] Aet Joint Resolulion shall affect the use, develop-
ment, improvement, or control by or under the constitutional authority of the
United States of said lands and waters for the purposes of navigation or flood con-
trol or the production of power [47] et any site where the United States npow
ownn er mey hereafter aequire the weater peower or be construed as the release or
relinquishment of any rights of the United States arising under the constitutional
authority of Congress to regulate or improve navigation or to provide for flood
control or the production of power [48]; et any site where the United States now
ewnsbhewa&erfewer: Perovided forthor: That nothing)

[49] (e) Nothing in this [50] &et Joint Resolution shall be construed as affect-
ing or intending to affect or in any way interfere with or modify the laws of the
States which lie wholly or in part westward of the ninety-eighth meridian, relating
to the ownership and control of ground and surface waters; and the control, appro-
priation, usc. and distribution of such waters shall continue to be in accordance
with the laws of such States.

Sec. 4. Seawarp BounNparies.—[51] The seaward boundary of each original
coastal State 1s hereby approved and confirmed as a line three geographical miles
distant from its coast line. Any State [52] admitled subsequent to the formation
of the Union which has not already done so may extend its seaward boundaries to a
line three geographical miles distant from its coast line, or [53] in the ease of the
Greet behes; to the international [54] beundary boundaries of the United States
[55] in the Great Lakes or any other body of water traversed by such boundaries.
Any claim heretofore or hereafter asserted either by constitutional provision,
statute, or otherwise, indicating the intent of a State so [563 as to extend its
boundaries is hereby approved and confirmed, without prejudice to its claim, if
any it has, that its boundaries extend beyond that line. Nothing in this section

" is to be construed as questioning or in any manner prejudicing the existence of any
State’s scaward boundary beyond three geographical miles if it was so provided
by its constitution or laws prior to or at the time such State became a member of
the Union, or if it has been Eeretofore or is hereafter approved by Congress.

Sec. 5. ExceprioNs From OpPERATION or Stcrion 3 or THIs [57] Heb
JoinT ResoLurion—There is excepted from the operation of section 3 of this
[58] #Aet Joint Resolution—

(a) all [59]) epeeifiealty deseribed tracts or parcels of land [60] and
together with all accretions thereto, resources therein, or improvements thereon,
title to which has been lawfully and expressly acquired by the United States
from any State or from any person in whom title had vested under the [61]

104 the eourtn of such State; or their respeetive grantees: or sueecessors
in interlot: by ecosion: grent; quitelaiin; or cond tHion; or from any other
ewner or ewners thereof by eonveyanee or by eondemnation; proevided sueh
ewner of owners had lawfully aequired the title to sueh londs end resourees
in secordanee with the stetutes or deeisions of the eounts of the State in
whieh the tands ave loeated: end law of the State or of the United States, and
all lands which the Uniled States lawfully holds under the law of the State; all
lands expressly relained by or ceded to the United States when the State entered
the Union; all lands acquired by the United States by eminent domain pro-
ceedings, purchase, cession, gift, or otherwise in a proprietary capacity; all
lands filled in, built up, or otherwise reclaimed by the Uniled Stales for its own
uge; and any rights the United Stales has in lands presently and actually occupied
by the United States under claim of right;

" (b) such lands beneath navigable waters [62] within the bounderies of
the we's:eoewe States and sueh interests therein as are held, or any interesi
tn which is held by the United States 563] in trust for the benefit of any
tribe. band, or group of Indians or for individual [64] ¥ndiens: Indians; and

[65] (c) all structures and improvements consirucled by the United States
tn the exzercise of ils navigational servitude.

8Ec. 6. Powgrs RETAINED BY THE UNITED STATES.—(a8) The United States
retains all its [66] navigational servitude and rights in and powers of regulation
and control of said lands and navigable waters for the [67] constitutional pur-
poses of commerce, navigation, national defense, and international affairs, £68}
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neone of whieh ineludes eny of the all of which shall be paramount to, but shall not
be déemed to include, proprietary rights of ownership, [69] or the rights of man-
agement, administration, leasing, er of use, [70] and development [71] end
eentrel of the lands and natural resources which are specifically recognized, con-
firmed, established, and vested in [72] and assigned to the respective States and
others by section 3 of this [73} Aet Joint Resolution.

(b) In time of war [74] or when necessary for national defense, and the
Congress or the President shall so prescribe, the United States shall have the
right of first refusal to purchase at the prevailing market price, all or any portion
of the said natural resources, or to acquire and use any portion of said lands by
proceeding in accordance with due process of law and paying just compensation
therefor.

Sec. 7. Nothing in this [75] Aeb Joint Resoluiion shall be deemed to amend,
modify, or repeal the Acts of July 26, 1866 (14 Stat. 251), July 9, 1870 (16 Stat.
217), March 3, 1877 (19 Stat. 377), June 17, 1902 (32 Stat. 388), and December
22, 1944 (58 Stat. 887), and Acts amend tory thereof or supplementary thereto.

[76] Sme. 8: Nething in this Aet shell be deemed affcet in any wise any
issues between the United States and the respeetive States relating to the ewner-
ship or eontrel of that pertion of the subseil and sen bed of the Continental Shelf
lying seaward and outside of the aren of lands beneath navigable waters; deseribed
in seetion 2 hereef-

[773 Skc. 8. Nothing contained in this Joint Resolution shall affect such rights, if
any, as may have been acquired under any law of the United Stales by any person
tn lands subject lo this Joint Resolution and such rights; if any, shall be governed
by the law in effect at the time they may have been acquired: Provided, however,
That nothing contained . in thiz Joint Resolution is intended or shall be construed as
a finding, interpretation, or construction by the Congress that the law under which
such rights may be claimed in faet or in law applies to the lands subjeet toithis: Joint
Resolution or authorizes or compels the granting of such rights in such lands, and
that the determinaiion of the applicability or effect of such law shall be unaffected
by anything contained in this Joint Resolution.

[78] Sze: 8 If eny prevision of this Aet or the applieation thereof to any
person or eireumstanee 9 held invalid; the validity of the remainder of the Aet
and of the applieaticn of sueh previsien to ether persons and eireumstences shall
not be effeeted thereby-

[79] Sec. 9. Nothing in this Joint Resolution shall be deemed to affect in any
wise the rights of the Unailed States to the natural resources of that portion of the subsoil
and seabed of the Continental Shelf lying seaward and outside of the area of lands
beneath navigable waters, as defined in section 2 hereof, all of which natural resources
appertain to the United Slates, and the jurisdiction and control of which by the United
Stales ‘iahereby: confirmed. .

[80] Skc. 10. Executive Order Numbered 10426, dated January 16, 1953, entitled
“Setting Aside Submerged Lands of the Continental Shelf as a Naval Petroleum
Reserve’, i8 hereby revoked insofar as it applies to any lands beneath navigable
walers as defined in section 2 hereof.

[81] Skc. 11. SeparaBILITY.—If any provision of this Joint Resolution, or any
section, subsection, sentence, clause, phrase or individual word, or the applicalion
thereof to any person or circumstance 18 held invalid, the validity of the remainder of
the Joint Resolution and of the application of any such provision, section, subsection,
sentence, clause, phrase or individual word to other persons and circumstances shall
not be affected tilereby; without limiting the generality of the foregoing, if subsection 8
(a) 1,3 (a) 2,3 (b) 1, 3 (b) 2, 3 (b) 3or 3 (c) or any provision of any of these sub-
sections 18 held invalid, such subsection or provision shall be held separable and the
remaining subsections and provisions shall not be affected thereby.

[82] Amend the title so as to read: “To confirm and establish the titles of the
States to lands beneath navigable waters within State boundaries and to the
natural resources within such lands and waters, esd to provide for the use and
control of said lands and resources, and to confirm the jurisdiction and control of the
United States over the natural resources of the seabed of the Continental Shelf seaward
of State boundaries.”

EXPLANATION OF AMENDMENTS

[1] Strike out “ Act” and insert: ‘““Joint Resolution”.
(1) Perfecting amendment.
[2] Strike out *‘includes” and insert: ‘“means—".
(2) Clarifying amendment. Use of the word “‘includes” might have been
interpreted as indicating there were other areas in addition to those set
forth in the definition that might also be affected.
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[3] Strike out “were” and insert: “are”..

(3) Clarifying amendment. The nontidal or inland areas, title to which
is legislatively recognized as being in the States, should not be limited to
the submerged lands beneath inland navigable waters as they existed at the
time statehood was acquired. The new language would recognize the
changes that have taken place since admission. i

[4] After the word “by”’, insert: ‘‘nontidal”.

(4) The word “nontidal’”’ is used to separate the inland water areas from
the sea, or tidal areas, and to identify each such area specifically.

[5] After the word *‘ waters’, insert: ‘‘that were”. .

(5) This amendment is in furtherance of the committee’s purpose, indicated
in (3) above, to include lands beneath waters that formerly were navigable
ag well as those presently navigable.

[6] After the word “Union”, strike out “and’ and insert: ‘“or acquired sov-
ercignty over such lands and waters thereafter, up to the ordinary high water-
mﬁr(l;)tl’.? heretofore or hereafter modified by accretion, erosion, and reliction; .
(6) The added words carry out the purposes set forth in (3) and (5)

above. ‘‘‘Reliction” refers to lands that once were submerged but have
hecome uncovered, either by the land rising or the waters receding.

[7] Strike out “Great Lakes or'’.

(7) The Great Lakes are not tidal waters. Hence, the words are deleted.
They are, however, included in the definition of “boundaries” in subsection
(b), and States are authorized by section 4 to extend their seaward boundaries
to the international boundaries in said Great Lakes.

L8] Strike out “(2)” and insert: “(3)".

: (8) Perfcoting amendment.

[9] Strike out ‘“hercin’ and insert: “hereinabove”.

(9) Clarifying amendment.

[10] After the word ‘“‘defined;”, strike out ‘‘the’” and insert:

“(b) The”.

(10) Clarifying amendment.

[11] Strike out ‘“{b)” and insert: “(c)".

~(11) Perfecting amendment. -

[12] After the word ‘“‘waters’, strike out all of lines 3, 4, and 5 and insert a
semicolon,

(12) The words ‘“which include all estuaries, ports, harbors, bays, chan-
nclg, straits, historic bays, and sounds, and all other bodies of water which
join the open sea’’ have been deleted from the reported bill because of the
committee’s belief that the question of what constitutes inland waters should
be left where Congress finds it. The committee is convinced.that the defini-
tion neither adds nor takes away anything a State may have now in the way
of a coast and the lands underneath waters behind it. .

In thig connection, however, the committee states categorically that the
deletion of the quoted lnnguage in no way constitutes an indication that the
so-called “Boggs Formula,” the rule limiting bays to areas whose headlands are
not more than 10 miles apart, or the artificial ‘“‘arcs of circles’”” method'is or
should be the policy of the United States in delimiting inland waters or
defining coastlines. The elimination of the language, in the committee’s
opinion, is consistent with the philosophy of the Holland bill to place the
States in the position in which both they and the Federal Government thought
they were for more than a ceéntury and a half, and not to create any situations
with respect thereto. ’

[13] Strike “(c)” and insert: “(d)".

(13) Perfecting amendment.

[143 After the word “or”’, insert: “from”.

(14) Clarifying amendment.

[153 Strike out the comma after “sovereign’ and insert: * if legally validated,”.

(15) The words “if legally validated” have been added because during
Spanish and French days land grants were made which never were recognized
by the United States or the subsequent State. On the other hand, a great
many such old Spanish and French grants have been recognized and therefore
arc valid. The purpose of the addition of the provision is to insure that the
bill will not validate old grants which have not been recognized heretofore.

[16] Strike out “(d)” and insert: “(e)’’.

(16) Perfecting amendment.

[17] Strike out ‘“‘shall include.” and insert: “includes”

(17) Clarifying amendment.
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IL18] After the word “thereof,” insert “oil, gas, and all other minerals, and”.

(18) The committee deems it desirable to specify oil and gas as being
among the natural resources covered by the proposed legislation.

[19] After the word “but’’, strike out ‘“‘shall’”’ and insert: “does”.

(19) Clarifying amendment. *

[20] After the word “power,” strike out lines 22 and 23 and insert a semicolon,

(20) The words ‘““at any site where the United States now owns the water-
power’’ have been stricken here in the definition of “natural resources’”. The
same language also is stricken from subsection (d) of section 3, page 16, at
line 12, after the word ‘“power.” It is the committee’s view that the provi-
sion is (1) surplusage; the right of the United States to generate and dispose
of electrical energy as an incident to regulation of commerce is amply pro-
tected in preceding language; and (2) use of the word “owns’’ in connection
with water power may be construed to import some right other than and in
addition to the rights of the United States under its constitutional power to

. _ regulate commerce.

[21]} Strike out ‘“(e)”” and insert: ‘““(f)”.

(21) Perfecting amendment.

[22] Strike out the word ‘‘shall” and insert: “does”.

(22) Clarifying amendment.

[23] After the words “United States’, insert: “and if the title to the beds of
such streams was lawfully patented or conveyed by the United States or any
State to any person;”

(23) The provision has been added to the category of submerged lands
excluded from the definition of “lands beneath navigable waters.” As
originally drafted, section 2 (f) of Title I did not specifically protect the title
of persons holding patents from the United States to the beds of unmeandered
streams, and on the other hand it did not confirm the rule to the effect that
gitle to the beds of navigable streams, meandered or not, passed to the several

tates.
. [24] Strike out ““(f)”’ and insert: “(g)”.
" (24) Perfecting amendment.

[25] Strike out “(g)” and insert: “(h)”.

(25) Perfecting amendment.

[261 After the word “includcs”, strike out “‘any citizen of the United States”
and insert: ‘‘in addition to a natural person,”.

(26) The original language restricted, in effect, the application of the
measure to a United States citizen or corporation. This was believed too
narrow. Also the amended definition is in harmony with and necessary to
the separability section (see. 11).

[27] Strike out the words “of such citizens”.

é27) Change necessary to make language conform to purpose explained in

(26).
-[28] After “Stc. 3. Riaats oF THE StaTEs.—", insert: “(a)”.
(28) The right confirmed in the States of (a) ownership and (b) of manage-
.ment and use of the lands beneath navigable waters are made independent
_ of each other by the committee’s changes of style and the addition of language
separating the two.
.[29] After the word “that”, insert: “(1)”.
) (29) Perfecting amendment to above.
[30] After the words “waters, and”. insert: ““(2)".
(30) Perfecting amendinent to (28).
I317 After the words “power to”, strike out the word “control” and insert:
““manage, administer, lease,”.
(31) To carry out the purposes of (28).
[32] After the word “said”, insert: “lands and”.
(32) Spells out intent of section.
[33] After the words * vested in”, insert the words: “and assigned to”.
(33) The added words carry out the purposes explained in (28).
[343 Strike out the word ““property”’.
(34) The committee believed it unwise to restrict the rights recognized to
those under the property law.
[35] Strike out “and the”” and insert: “(b) (1) The”.
(35) Clarifying amendment.
[36] After the word “aforesaid”, add a comma and insert: “‘cXcept as otherwise
reserved herein.”.
(36) Perfecting amendment.
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38) Clarifying amendment.

301 The words “for money or damages” are added to make specific the type
of claims the Federal Government is relinquishing with respect to previous
operations under Statc law.

[40] The provision is added to spell out legislatively just what funds should
be paid to the States from revenues for past: operations. The provisions of
clause (2) arc neccessary because under the stipulations between the Federal
Government and the State of California, some of the revenues lmve been ex-
pended for administrative cost incurred by the Federal Covernment.

. EM% Subsectioning made nccessary by division explained in (28) above.

E37i Perfecting amendment,

42] Words are added to make the subsection conform with the foregoing.

43] The words are added to protect an additional class of lessees who have
been unable to keep their leases alive in accordance with the terms thereof because
of the stalemate that has developed since the Supreme Court decisions.

[44] The new language lays down legislative directives for the time and
conditions of repayment of acerued funds.

453 Perfecting.

46§ Perfecting.

47] The reason for the deletion of words is explained in (20).

483 Explained in (20).

404 Perfecting.

50] Perfecting.

51] Since, strictly speaking, the Thirteen Original States themselves formed
rather than were admitted into the Union, it was deemed desirable to recognize
in each coastal State of that group a 3-mile sea boundary.

[52] The addition is necessary in view of the separation between original and
subsequently admitted States. )

[53(3, [54], and [55] The deletions and rearrangement of the words were
deemed desirable to bring within the legislation lands beneath navigable waters in
such States as Washington which have boundaries in bodies of water other than
the Great Lakes, as well as the Great Lakes States themselves. .

56] Clarifying.

57 § Perfecting.

58 § Perfecting.

591 Perfecting.

60] The addition is made to provide for changes in the land formation.

61] The language that is substituted for that stricken in the original bill is
generally similar in purpose, but spells out in greater detail the classes of land
exempted from the operation of section 3 of the Joint Resolution. It:is believed
that, with this explanation, the language is otherwise self-explanatory. However,
the committee wishes to emphasize that the exceptions spelled out in this amend-
ment do not in anywise include any claim resting solely upon the doctrine of
“paramount rights’’ enunciated by the Supreme Court with respect to the Federal

overnment’s status in the areas beyond inland waters and mean low tide.

[62], [63], and [64] The new language and arrangement broadens the protec-
tion afforded Indians. Insome areas, lands are not held in trust, strictly speaking,
but. rather are for the benefit of Indians. .

[65] The new subsection specifically excepts from the operation of the Joint
Resolution such structures as lighthouses, breakwaters and the like.

667 Same as (65).

67] The added word spells out that all of its constitutional powers are retained.
by the Federal Government. .

[683 The substituted language asserts the primacy of the Federal Government’s
constitutional powers, but specifies that such constitutional powers do not include
rights or property management and use that are specifically vested in and assigned
to the States in section 3. .

69F The new words are consistent with the approach adopted in section 3.

70} Perfecting.

71] The words are stricken to be consistent with (68), above.

72] The words are added to make this section conform with section 3.

73] Perfecting.

74] The addition of the word ‘‘or’’ broadens the rights of the Federal Govern-
ment to acquire the natural resources at prevailing market price, or to acquire and
use the Jands in question for a national purpose by paying just compensation.

757 Perfecting.

761 The section 8 of the original bill is stricken and its substitute incorporated
into the new section 9.
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[77] This is & new section and is in the nature of a savings clause. It follows
the historic congressional practice of exempting from the operation of statutes of
this character existing third party rights, if any there be. The section constitutes
neither a denial of nor a recognition of such rights, either in fact or in law; it
merely saves to third party claimants their rights to their day in court.

[78]1 The section 9 of the bill as introduced, which was the general separability
section, has been retained and made specific. It is properly placed at the end
of the Joint Resolution and now becomes section 11 by reason of the addition
of two new sections. . .

[79] As stated previously, this section constitutes a legislative confirmation of
jurisdiction over the-natural resources of the seabed and subsoil of the Continental

helf seaward of the original State boundaries,” which ‘was asserted in the Presi-
dential Proclamation of 1945. .

[80] President Truman’s Executive Order of January 16, 1953, entitled *‘Setting
Aside Submerged Lands of the Continental Shelf as a Naval Petroleum Reserve,”
is obviously inconsistent with the provisions of Senate Joint Resolution 13 with
respect to submerged lands within original State boundaries. Although the act
would repeal the Executive Order by implication, the committee deems it desirable
to add a specific repealer with respect to the subject matter of Senate Joint
Resolution 13. :

[81] The new language of the separability clause ig specific, in addition to the
general language of section 9 of the Joint Resolution as introduced.

[82] The amendment to the title is necessary because of the new provision
explained in (79) above with respect to the Continental Shelf seaward of original
State boundaries.

VII. HisTorRY OF LEGISLATION

Senate Joint Resolution 13 as introduced is identical with the meas-
ure passed last year by both Houses of the 82d Congress, Senate
Joint Resolution 20, as amended on the floor of the Senate by the
substitution of the quitclaim measure introduced by Senator Holland.
It is also similar in purpose and effect to House Joint Resolution 225,
79th Congress, which likewise passed both the Senate and the House in
1946. : ‘

Federal claims to the submerged offshore lands within State bound-
aries were not heard until the late 1930’s. Prior to that time it was
the virtually unanimous opinion of all who considered the problem that
the States owned all of the lands beneath navigable waters within
their boundaries. Indeed, in the California case, the Supreme Court
conceded that the Court had many times in the past—
used language strong enough to indicate that the Court then believed that the
States owned soils under all navigable waters within their territorial jurisdiction,
whether inland or not (332 U. 8. at 36).

As late as 1933, the then Secretary of the Interior, Harold L. Ickes, in
refusing to grant to Dr. Olin Proctor, Long Beach dentist, a Federal
oil lease on offshore submerged lands within the boundaries of Cal-
ifornia, recognized that—

Title to the soil under the ocean within the 3-mile limit is in the State of California
and the land may not be appropriated except by authority of the State (hearings,
on S. J. Res. 13; also on 8. J. Res. 195, 81st Cong.) )

The first doubts as to State ownership of the submerged offshore
lands were publicly expressed in 1937 in response to the insistence of
applicants for Federal oil and gas leases on those lands. In Congress,
the alleged existence of Federal rights in these offshore areas was first
asserted in the Nye resolution introduced in the 75th Congress in 1938
and in the Hobbs, O’Connor, Nye, and Walsh resolutions introduced
in the 76th Congress in 1939. Congress, however, refused to change
the well-established rule of State ownership, and none of these reso-
lutions was enacted. ,

S. Repts., 83-1, vol. 1——70
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Congress approves quitclaim

In 1945 resolutions were introduced in the 79th Congress quieting
title to the submerged offshore lands in the respective States. The
introduction of these resolutions was in large part a result of continu-
ing indications that Secretary of the Interior Ickes might accede to
demands to grant Federal minerals leases on portions of the offshore
lands. After extensive hearings, these resolutions were passed in 1946
as House Joint Resolution 225, by a vote of 188 to 67 in the House
and 44 to 34 in the Senate.! As stated, President Truman vetoed the
act.? The House failed to override the veto.

While Congress was considering House Joint Resolution 225, on
May 29, 1945, Federal officials initiated suit against the Pacific
Western Qil Corp., a lessee of the State of California, in an attempt to
establish Federal rights to the submerged offshore lands. This suit
was voluntarily dismissed by the Attorney General, and an original
action was brought by him against the State of California in the
Supreme Court, where %c alleged that the United States “is the owner
in fee simple, or possesscd of paramount rights in and power over”
the submerged lands in the 3-mile belt.

The Supreme Court decision

On June 23, 1947, the Supreme Court rendered its opinion in the
original case of United States v. California, holding that California “is
not the owner of the 3-mile belt along its coast, and that the Federal
Government rather than the State has paramount rights in and power
over that belt, an incident to which is full dominion over the resources
of the soil under that water area, including oil (332 U. S. 19, 38-39).”
A d)ccree to that effect was entered on October 27, 1947 (332 U. S.
804). ’

Legislation quit claiming the offshore submerged lands to the States
was again introduced in the 80th Congress. On April 30, 1948, the
House passed H. R. 5992, a quitclaim bill, by a vote of 259 to 29. The
companion Scnate bill, S. 1988, was reported out of committee during
ghe closing days of the session, but no action was taken on it by the

enate.

Similar billy were likewise introduced in both Houses of the 81st
Congress. However, none of the many bills introduced received
favorable action. In the 81st Congress, as in subsequent Congresses,
bills also were introduced to provide for Federal administration of the
submerged offshore lands, but none of them has passed either the
House or the Scnate.

The Attorney General of the United States, on December 21, 1948,
instituted original suits in the Supreme Court against the States of
Texas and Louisiana for the purpose of establishing Federal rights in
the submerged lands off the shores of those States. The Supreme
Court rendered decisions in favor of the United States in those two
cases on June 5, 1950. In the Louisiana case the Court held that the
California decision was controlling (339 U. S. 699). In the Texas
case, by a vote of 4 to 3, the Court held that when Texas came into
the Union on an “equal footing” with all other States, she relinquished
any claim that she mayv have had to the offshore submerged lands
(339 U. S. 707). Both Louisiana and Texas asked the Court to hear

192 Congressional Record, 79th Cong,, 0642, l(;’;}‘%)(lﬂiﬁ). :

292 Congressional Record, 79th Cong., 10660 (
3 92 Congressional Record, 10745 (19486).
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evidence in support of their claims, but this was denied and the
decisions were rendered on the pleadings alone.

Legislation restoring to the States submerged offshore lands within
their historic State boundaries was again passed in botb Houses of
the 82d Gongress. The Walter bill, H. R. 4484, was passed on July
30, 1951, by a vote of 265 to 109. On April 2, 1952, the Senate sub-
stituted the language of Senator Holland’s S. 940, a measure identical
to. Senate Joint Resolution 13 as introduced, for the O’Mahoney-
Anderson Federal administration bill, Senate Joint Resolution 20 by
a vote of. 50 to 35. Both Houses adopted the Senate bill recom-
mended by the conference committee, but President Truman vetoed
the measure. No attempt was made to override the veto.

Additional history of, and reasons for, the legislation are set out in
detail in the report of the Senate Committee on the Judiciary (S. Rept.
No. 1592, 80th Cong., 2d sess. on S. 1988) which is set forth in full in
appendix E. :

VIII. SupPrOoRT FOR THE LEGISLATION

Public officials.—Since 1938 officials from 47 States have appeared
in support of this legislation. The measure is actively supported by
a large number of organizations composed of public officials, among
which are (@) the National Association of Attorneys General, made
up of the attorneys general of the 48 States; (b) Conference of Gov-
ernors, composed of the governors of the 48 States; (c) Council of
State Governments; (@) National Association of State Land Officials;
(e) American Association of Port Authorities; (f) National Institute
of Municipal Law Officers; (g) Conference of Mayors; (k) Interstate
0il Compact Commission; (2) National Association of Secretaries of
State; (5) National Association of County Officials; (k) American
Municipal Association; () Great Lakes Harbor Association; (m)
Pacific Coast Association of Port Authorities; and (n) Port of New
York Authority.

Other organizations.—Other organizations which have endorsed the
legislation include: :

The American Bar Association

American Title Association

United States Chamber of Commerce

United States Junior Chamber of Commerce

National Water Conservation Conference

National Reclamation Associations

State Bar Association of California

State Bar Association of Texas

State Bar Association of Louisiana

State Bar Association of Oklahoma

National Sand and Gravel Association

National Association of Real Estate Boards

National Ready Mix Concrete Association

Western States Land Commissioners Association (12 States)

Western States Council (representing chambers of commerce in the 11
Western States) )

Western Meat Packers Association

Illinois State Chamber of Commerce

Missouri State Chamber of Commerce

Idaho State Chamber of Commerce

Raltimore Chamber of Commerce

lorida State Chamber of Commerce

United States Wholesale Grocers Association, Ine.

Houthern States Industrial, Couneil

Joard of Public Works of West Virginia

Fublic Lands Corp. of West Virginia
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IX. ConcrLusioN’

The committee submits that the enactment of Senate Joint Resolu-
tion 13, as amended, is an act of simple justice to each of the 48
States in that it reestablishes in them as a matter of law that possession
and control of the lands beneath navigable waters inside their bound-
aries which have existed in fact since the beginning of our Nation. .
It is not a gift; it is a restitution. By this joint resolution the Federal
Government is itself doing the equity it expects of its citizens.

3The committee recommends enactment of Senate Joint Resolution
13.



APPENDIXES TO SENATE REPORT 133, TO ACCOMPANY
SENATE JOINT RESOLUTION 13, THE SUBMERGED
LANDS ACT '

APPENDIX A
A ProcramaTIiON (No. 2667)

Poricy oF TRE UNITED STaTES WiTH RESPECT TO THE NATURAL RESOURCES OF
THE SUBSOIL AND SEA BED oF THE CONTINENTAL SHELF

(By the President of the United States of America)

WHEREAS the Government of the United States of America, aware of the long
range world-wide need for new resources of petroleum and other minerals. holds
the view that efforts to discover and make available new supplies of these
‘resources should be encouraged: and

WHEREAS its competent experts are of the. opinion that such resources underlie
‘many parts of the continental shelf off the coasts of the United States of America,
-and that with modern technological progress their utilization is already practicable
or will become =0 at an early date; and

WHEREAS recognized jurisdiction over these resources is required in the interest
of their conservation and prudent utilization when and as development is
undertaken; and

WHEREAS it is the view of the Government of the United States that the
exercise of jurisdiction over the natural resources of the subsoil and sea bed
of the continental shelf by the contiguous nation is reasonable and just, since
‘the effectiveness of measures to utilize or conserve these resources would be
-contingent upon cooperation and protection from the shore, since the continental
shelf may be regarded as an extension of the land-mass of the coastal nation
and thus naturally appurtenant to it, since these resources frequently form a
seaward extension of a pool or deposit lying within the territory. and since self-
‘protection compels the coastal nation to keep close watch over activities off its
:shores which are of the nature necessary for utilization of these resources;

Now, THEREFORE, I, HARRY S. TRuMAN, President of the United States of
America, do hereby proclaim the following policy of the United States of America
v»l'lit{xf respect to the natural resources of the subsoil and sea bed of the continental
:gshelt.

Having concern for the urgency of conserving and prudently utilizing its
natural resources, the Government of the United States regards the natural
xresources-of the subsoil and sea bed of the continental shelf beneath the high
-8eas but contiguous to the coasts of the United States as appertaining to the
United States, subject to its jurisdiction and control. In cases where the con-
tinental shelf extends to the shores of another State, or is shared with an adjacent
State, the boundary shall be determined by the United States and the State
-concerned in accordance with equitable principles. The character as high seas
-of the waters above the continental shelf and the right to their free and unimpeded
navigation are in no way thus affected. .

IN wirNEss WHEREOF, I have hereunto set my hand and caused the seal of the
United States of America to be affixed.

Dong at the City of Washington this twenty-eighth day of September, in the
year of our Lord nineteen hundred and forty-five, and of the Independence of
ithe United States of America, the one hundred and seventieth.

[sEAL) Harry S. TRUMAN.
By the President:
DEAN ACHEsSON,
Acting Secretary of Stale.
SEPTEMBER 28, 1945,
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APPENDIX B
Execurive OrRDER 9633

RESERVING AND PLACING CERTAIN RESOURCES OF THE CONTINENTAL SHELF UNDER.
THE CONTROL AND JURISDICTION OF THE BECRETARY OF THE INTERIOR

By virtue of and pusuant to the authority vested in me as President of the:
United States, it is ordered that the natural resources of the subsoil and seabed
of the continental shelf beneath the high seas but contiguous to the coasts of the:
United States declare this day by proclamation to appertain to the United States.
and to be subjecct to its jurisdiction and control, be and they are hereby reserved,
set aside, and placed under the jurisdiction and control of the Secretary of the:
Interior for administrative purposes, pending the enactment of legislation in-
-regard thereto. Neither this 8rder nor the aforesaid proclamation shall be-
deemed to affect the determination by legislation or judicial decree of any issues
between the United States and the several states, relating to the ownership or
control of the subsoil and seabed of the continental shelf within or outside of
the 3-mile limit.

Harry S. TRUMAN,

Tae Waire House,

September 28, 1946.

APPENDIX C

TEXT oF SuPREME CourT DecisioN IN U. S. vs. Cavirornia (332 U. 8. 19),.
DEecipEp JUNE 23, 194

UNiTep STATES v. CALIFORNIA
NO. 12, ORIGINAL
Argued March 13-14, 1947.—Decided June 23, 1947

1. That complaint filed in this case by the United States against the State of’
of California to determine which government owns, or has paramount rights
in and power over, the submerged land off the coast of California between-
the low-water mark and the three-mile limit and has a superior right to -
take or authorize the taking of the vast quantities of oil and gas underneath.
that land (much of which has already been, and more which is about to be;
taken by or under authority of the State) presents a case or controversy
over which this Court has original jurisdiction under Article III, § 2, of
the Constitution. Pp. 24-25.

2. The fact that the coastal line is indefinite and that its exact location will
involve many complexities and difficulties presents no insuperable obstacle
to the exercise of the highly important jurisdiction conferred on this Court.
by Article 111, § 2, of the Constitution. Pp. 25-26.

3. Congress has neither explicitly nor by implication stripped the Attorney
Genera! of the power to invoke the jurisdiction of this Court in this federal-
state controversy, pursuant to his broad authority under 5 U. S. C. § § 201,
309, to protect the Government’s interests through the courts. Pp. 26-29,

4. California is not the owner of the three-mile marginal belt along its coast;
and the Federal Government rather than the State has paramount rights
in and power over that belt, an incident to which is full dominion over the
resourccs of the soil under that water area, including oil. Pp. 29-39.

(a) There is no substantial support in history for the view that the
thirteen original colonies separately acquired ownership to the three-mile
belt beyond the low-water mark or the soil under it, even if they did acquire-
elements of the sovereignty of the English crown by their revolution against
it. Pollard’s Lessee v. Hagan, 3 How, 212, distinguished. Pp. 29-33.

(b) Acquisition of the three-mile belt has been accomplished by the-
National Government, and protection and control of it has been and is a
function of national external sovereignty. Pp. 33-35.

(c) The assertion by the political agencies of this Nation of broad
dominion and control over the three-mile marginal belt is binding upon:
this Court. Pp. 33-34. °
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(d) The fact that the State has been authorized to exercise local police
power functions in the part of the marginal belt within its declared bound-
aries does not detract from the Federal Government’s paramount rights
in and power over this area. P. 36.

(e) Manchester v. Massachusetts, 139 U. 8. 240; Louisiana v. Mississippi,
202 U. 8. 1; The Abby Dodge, 223 U. S, 166, distinguished. Pp. 36-38.

5. The Federal Government’s paramount rights in the three-mile belt have
not been lost by reason of the conduct of its agents, nor by this conduct is
-the Government barred from enforcing its rights by reason of principles
similar to laches, estoppel or adverse possession. Pp. 30-40.

(8) The Government, which holds its interests here as elsewhere in trust
for all the people, is not to be deprived of those interests by the ordinary
court rules designed particularly for private disputes over individually
owned pieces of property. P. 40.

(b) Officers of the Government who have no authority at all to dispose
of Government property cannot by their conduct cause the Government
to lose its valuable rights by their acquiescence, laches, or failure to act.
P. 40. )

6. The great national question whether the State or the Nation has para-
mount rights in and power over the three-mile belt is not dependent upon:
what expenses may have been incurred by public or private agencies upon
mistaken assumptions. . P. 40.

7. It is not to be assumed that Congress, which has constitutional control
over Government property, will so execute its powers as to bring about
injustices to states, their subdivisions, or persons acting pursuant to their
permission. P. 40. -

8. The United States is entitled to a decree declaring its rights in the area
in_question as against California and enjoining California and all persons
claiming under it from continuing to trespass upon the area in violation
of the rights of the United States.” Pp. 22-23, 41.

The case is stated in the first paragraph of the opinion, and the conclusion
that the United States is entitled to the relief prayed for is reported at page 41.

Atlorney General Clark and J. Howard McGrath, then Solicitor General, were
for the United States on the motion for leave to file the complaint, and on the
complaint and other pleadings, including a motion for judgment on the pleadings.

Robert W. Kenny, then Attorney General of California, was for the defendant
on its answer and other pleadings.

Attorney General Clark and Arnold Raum argued the cause for the United
States. With them on the brief were Acting Solicitor General Washinglon,
Assistant Attorney General Babelon, Stanley M. Silverberg, J. Edward Williams,
Robt. E. Mulroney, Robert M. Vaughan, Abraham J. Harris and Thomas L.
McKevitt. :

Fred N. Howser, Attorney General of California, and William W. Clary, Assist-
ant Attorney General, argued the cause for the defendant.. With them on the brief
were C. Roy Smith, Assistant Attorney General, Homer Cummings, Maz O’'Rell
Truitt, Louis W. Myers and Jackson W. Chance.

By special leave of Court, Price Daniel Attorney General of Texas, argued the
cause for National Association of Attorneys General, as amicus curiae, urging
dismissal of the complaint. With him on the brief were Walter R. Johnson,
Attorney General of Nebraska; Clarence A. Barnes, Attorney General of Massa-
chusetts, Nathan B. Bidwell and George P. Drury, Assistant Attorneys General;
Hugh 8. Jenkins, Attorney General of Ohio; Fred 8. LeBlanc, Attorney General
of f.ouisia.na, John L. Madden, Special Assistant Attorney General; Edward F.
Arn, Attorney General of Kansas; A. B. Mitchell; Elton M. Hyder, Jr., Assist-
ant Attorneyv General of Texas; Grover Sellers and Orrin G. Judd.

‘By special leave of Court, Leander I. Shelley argued the cause for the American
Association of Port Authorities, as amicus curiae, urging dismissal of the com-
plaint. With him on the brief were Eldon 8. Lararus and Rueben Satlerthwaite.

James E. Watson and Orin deM. Walker filed o brief for Robert E. Lee Jordan,
a8 amicus curige, in support of the United States.

Briefs of amict curiae in support of the defendant were filed by Nathaniel L.
Goldstein, Attorney General, and Wendell P. Brown, Solicitor General, for the
State of New York; T McKeen Chidgey, Attorney General, M. Vashti Burr,
Deputy Attorney General, and Harry F. Stanbaugh for the Commonwealth of
Pennsylvania; Herman C. Wilson, Horace H. Edward, Waller J. Mattison, Ray
L. Chesebro and Charles S. Rhyne for the National Institute of Municipal Law
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Officers; Ray L. Chesebro, W. Reginald Jones, Irving M. Smith. and Hugh M.
MacDonald, for the California Association of Port Authorities; Archibald N.
Jordan for the Lawrence Wards Island Realty Co.; and A. L. Weil and Thomas
A. J. Dockwetler.

MR. JusTiCE Brack delivered the opinion of the Court.

The United States by its Attorney General and Solicitor General brought this
suit against the State of California invoking our original jurisdiction undeér Article
111, § 2, of the Constitution which provides that “In all Cases * * * in which
a State shall be a Party, the Supreme Court shall have original Jurisdiction.”
The complaint alleges that the United States ‘‘is the owner in fee simple of, or
possessed of paramount rights in and powers over, the lands, minerals and other
things of value underlying the Pacific Ocean, lying seaward of the ordinary low-
water mark on the coast of California and outside of the inland waters of the
State, extending seaward three nautical miles and bounded on the north and
south, respectively, by the northern and southern boundaries of the State of
California.” It is further alleged that California, acting pursuant to state stat-
utes, but without authority from the United States, has negotiated and executed
numerous leases with persons and corporations purporting to authorize them to
center upon the described ocean area to take petroleum, gas, and other mineral
deposits, and that the lessees have done so, paying to California large sums of
money in rents and royalties for the petroleum products taken. The prayer is
for a decree declaring the rights of the United States in the area as against Cali-
fornia and enjoining California and all persons claiming under it from continuing
to trespass upon the area in violation of the rights of the United States.

California has filed an answer to the complaint. It admits that persons hold-
ing leases from California, or those claiming under it, have been extracting petro-
leum products from the land under the three-mile ocean belt immediately adjacent
to California. The basis of California’s asserted ownership is that a belt extend-
ing three English miles from low-water mark lies within the original boundaries of
the state, Cal. Const., Art. XII (1849),! that the original thirtcen States acquired
from the Crown of England title to all lands within their boundaries under navi-
gable waters, including a three-mile belt in adjacent seas; and that since California
was admitted as a state on an ‘“equal footing’ with the original states, California
at that time became vested with title to all such lands. The answer further sets
up scveral “affirmative’ defenses. Among these are that California should be
adjudged to have title under a doctrine of prescription; because of an alleged
long-cxisting Congressional policy of acquiescence in California’s asserted owner-
ship; beeause of estoppal or laches; and, finally, by application of the rule of res
judicata.? )

After California’s answer was filed, the United States moved for judgment
as prayed for in the complaint on the ground that the purported defenseswere
not sufficient in law. The legal issues thus raised have been exhaustively pre-
sented by counsel for the parties, both by brief and oral argument. Neither has
suggested any necessity for the introduction of evidence, and we perceive no
such necessity at this stage of the case. It is now ripe for determination of
the basic legal issues presented by the motion. But before reaching the merits
of these issues, we must first consider questions raised in California’s brief
and oral argument concerning the Government’s right to an adjudication of its
claim in this proceeding.

First. It is contended that the pleadings present no case or controversy under
Article I1I, § 2, of the Constitution. The contention rests in the first place on
an argument that there is no case or controversy in a legal sense, but only a
difference of opinion between federal and state officials. gIt is true that there
is a difference of opinion between federal and state officers. But there is far
more than that. he point of difference is as to who owns, or has paramount
rights in and power over several thousand square miles of land under the ocean
off the coast of California. The difference involves the conflicting claims of
federal and state officials as to which government, state or federal, has a
superior right to take or authorize the taking of the vast quantities of oil

!''he Government complaint claims an area extending three nautical miles from shore; the California
houndary purports to extend three English miles. One hautical mile equals 1.15 English miles, so that
there is o difference of 0.45 of an English mile between the boundary of the area claimed by the Government,
and the boundnry of California. See¢ Cal. Const., Art. XXI, §1 (1879).

?T'he claim of res judicata rests on the following contention. The United States sued in ejectment for
certain lands situated in San Francisco Bay. The defendant held the lands under a grant from California.
This Court decided that the state grant was valid because the land under the bay had passed to the state
upon its ndmission to the Union. Unifed States v. Mission Rock Co., 189 U, 8. 301, There may be other
reasons why the judgment In that case does not bar this litigation; but it is a sufficient reason that this case
nvolves land under the open sea, and not land under the inland waters of San Francisco Bay.
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and gas underneath that land, much of which has already been, and more
- of which is-about to be, taken-by or under authority of the state. Such con-
crete conflicts as these constitute a controversy in the classic legal sense, and
are the very kind of differences which can only be settled by agreement, arbi-
tration, foree, or judicial action. The case principally relied upon by California,
United States v. West Virginia, 295 U. S. 463, does not support its contention.
For here there is a claim by the United States, admitted by California, that Cali-
fornia has invaded the title or paramount right asserted by the United States to
a large area of land and that galifornia has converted to ‘its own use oil which
Jvas extracted from that land. Cf. United States v. West Virginia, supra, 471.
This alone would sufficiently establish the kind of concrete, actual conflict of
which we have jurisdiction under Article III. The justiciability of this con-
troversy rests therefore on conflicting claims of alleged invasions of interests in
property and on conflicting claims of governmental powers to authorize its use.
Unated States v. Texas, 143 U. 8. 621, 646, 648; United States v. Minnesola, 270
U. S. 181, 194; Nebraska v. Wyoming, 325 U. 8. 589, 608.

Nor can we sustain that phase of the state’s contention as to the absence of
a case or controversy resting on the argument that it is impossible to identify
the subject matter of the suit so as to render a proper decree. The land
claimed by the Government, it is said, has not been sufficiently described in the
complaint since the only shoreward boundary of some segments of the marginal
belt is the line between that belt and the State’s inland waters. And the
Government includes in the term “inland waters” ports, harbors., bays. rivers,
and lakes. Pointing out the numerous difficulties in fixing the point where
these inland waters end and the marginal sea begins, the state argues that the
pleadings are therefore wholly devoid of a basis for a definite decree, the kind
of decree essential to disposition of a case like this. Therefore, California
concludes, all that is prayed for is an abstract declaration of rights concerning
an unidentified three-mile belt, which could only be used as a basis for subse-
quent actions in which specific relief could be granted as to particular localities.

We may assume that location of the exact coastal line will involve many com-
plexities and difficulties. But that does not make this any the less a justiciable
controversy. Certainly demarcation of the boundary is not an impossibility.
Despite difficulties this Court has previously adjudicated controversies concern-
ing submerged land boundaries. See New Jersey v. Delaware, 201 U. 8. 361, 295
U.'S. 694; Borazx Ltd. v. Los Angeles, 206 U. S. 10, 21-27; Oklahoma v. Texas, 256
U. 8. 70, 602. And there is no reason why, after determining in general who
owns the three-mile belt here involved, the Court-might not later, if necessary,
have more detailed hearings in order to determine with greater definiteness par-
ticular segments of the boundary. Oklahoma v. Texas, 258 U. 8. 574, 582. Such
practice is commonplace in actions similar to this which are in'the nature of equi-
table proceedings. See e. g. Oklahoma v. Texas, 256 U. S. 602, 608-609; 260 U. S,
606, 625; 261 U. 8. 340. California’s contention concerning the indefiniteness of
the claim presents no insuperable obstacle to the exercise of the highly important
jurisdiction conferred on us by Article 1I1 of the Constitution.

Second. It is contended that we should dismiss this action on the ground that
the Attorney General has not been granted power either to file or to maintain it.
It is not denied that Congress has given a very broad authority to the Attorney
General to institute and conduct litigation in order to establish and safeguard
government rights and properties.? The argument is that Congress has for a long
period of years acted in such a way as to manifest a clear policy to the etfect that
the states, not the Federal Government, have legal title to the land under .the
three-mile belt. Although Congress has not expressly declared such a policy, we
are asked to imply it from certain conduct of gongress and other governinental
agencies charged with responsibilities concerning the national domain. And, in
effect, we are urged to infer that Congress has by implication amended its long-
existing statutes which grant the Attorney General broad powers to institute and

* maintain court proceedings in order to safeguard national interests.

An Act passed by Congress and signed by the President could, of course, limit
the power previously granted the Attorney General to prosecute claims for the
Government. For Article IV, § 3, Cl. 2 of the Constitution vests in Congress
“Power to dispose of and make all needful Rules and Regulations respecting the
Territory or other Property belonging to the United States. . . .” We have said
that the constitutional power of Congress in this respect is without limitation.

35 U, 8. C. § 291, 309; United States v. San Jacinto Tin Co., 125 U. 8. 273, 279, 284; Kern River Co. v,

United States, 257U 5. 147, 154-55; Sanitary District v, Uniled States, 266 U. 8. 405, 425-426; sce also In re Debs.

a?s U. 8. 664, 584; United States v. Oregon, 295 U, 8. 1, 24; United States v. Wyoming, 323 U. 8. 669, 320 U, 8.
0.
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United States v. San Francisco, 310 U. 8. 16, 20-30. Thus neither the courts nor
the exccutive agencies could proceed contrary to an Act of Congress in this con-
gressional area of national power.

But no act of Congress has amended the statutes which impose on the At-
torney General the authority and the duty to protect the Government’s interests
through the courts. See In re Cooper, 143 U. 8. 472, 503-503. That Congress
twice failed to grant the Attorney General specific authority to file suit against
California,* is not a suflicient basis uxon which to rest a restriction of the Attor-
ney General’s statutory authority. nd no more can we reach such a conclusion
because both Houses of Congress passed a joint resolution quitclaiming to the ad-
jacent states a three-mile belt of all land situated under the ocean beyond the
low-water mark, except those which the Government had previously acquired
by purchase, condemnation, or donation.® This joint resolution was vetoed by

°

the President.® His veto was sustained.” Plainly, the resolution does not repre-.

sent an exercise of the constitutional power of Congress to dispose of public prop-
erty under Article IV, § 3, Cl. 2.

Neither the matters to which we have specificaily referred, nor any others
relied on by California, afford support for a holding that Congress has either
explicitly or by implication stripped the Attorney General of his statutorily
granted power to invoke our jurisdiction in this federal-state controversy. This
brings us to the merits of the case.

Third, The crucial question on the merits is not merely who owns the bare
legal title to the lands under the marginal sea. The United States here asserts
rights in two capacities transcending those of a mere property owner. In one
capacity it asscrts the right and responsibility to exercise whatever power and
dominion are nccessary to protect this country against dangers to the security
and tranquility of its people incident to the fact that the United States is located
immediately adjacent to the ocean. The Government aiso appears in its capacity
as a member of the family of nations. In that capacity it is responsible for
conducting United States relations with other nations. It asserts that proper
exercise of these constitutional responsibilities requires that it have power, unen-
cumbered by State commitments, always to determine what agreements will be
made concerning the control and use of the marginal sea and the land under it.
See McCulloch v. Maryland, 4 Wheat. 316, 403-408; United States v. Minnesold,
270 U. 8. 181, 194. {Iu the light of the foregoing, our question is whether the
State or the Federal Government has the paramount right and power to deter-
mine in the first instance when, how, and by what agencies, foreign or domestic,
the oil and other resources of the soil of the marginal sea, known or hereafter
discovered, may be exploited.

California claims that it owns the resources of the soil under the three-mile
marginal belt as an incident to those elements of sovereignty which it exercises
in that water area. The state points out that its original Constitution, adopted
in 1849 before that state was admitted to the Union, included within the state’s
boundary the water area extending three English miles from the shore. Cal.
Const. (1849) Art. XII; that the Enabling Act which admitted California to the
Union ratified the territorial boundary thus defined; and that California was
admitted “on an equal footing with the original States in all respects whatever,”
9 Stat. 452. With these premises admitted, California contends that its owner-
ship follows fromn the rule originally announced in Pollard’s Lessee v. Hagen, 3
How. 212; see also Martin v. Waddell, 16 Pet. 367, 410. In the Pollard case it
was held, in effect, that the original states owned in trust for their people the
navigable tidewaters between high and low water mark within each state’s bound-
aries, and the soil under them, as an inseparable attribute of state sovereignty.
Consequently it was decided that Alabama, because admitted into the Union on
“an equal footing” with the other states, had thereby become the owner of the
tideiands within its boundaries., Thus the title of Alabama’s tideiands grantee
was sustained as valid against that of a claimant holding under a United States
grant made subsequent to Alabama’s admission as a state.

¢S, J. Res 208, 75th Cong., 1st Sess, (1637); 8. J. Res. 83 and 02, 76th Cong., 1st Sess. (1839). 8.J. Res
208 passed the Senate, 81 Cong. Rec. 8326 (1037), was (avorably reported by the House Judiciary Committee
H. R. Rept. 2478, 75th Cong.. 3d Sess. (1938), but was never acted on in the House. Bearings were held
on 8. J. Res. 83 and 02 before the Senats Committee on Public Lands and Surveys, but no (urther action
was taken. Flearings helore the Senate Commiltee on Public Lands and Surveys on S. J. Res. 83 und 92, 76th
Cong., 1st Bess. (1039). In both hearings objections to the resolutions were repeatedly mnde on the ground
thot passage of the resolutions was unnecessary since the Attorney General already had statutory authorit:
to institute the proceedings. See Hearing he‘ore the House Committee on the Judiciary on S. J. Res. 203:
75th Cong,. 3d soss., 42-45, 50-61 (1838); Flearings on S. J. Res. 8% and 92, supra, 27-30.

*H.J Res. 225, 79th Cone., 2d Sess. (1946); 92 Cong. Rec. 9642, 10316 (1946).

992 Cong. Rec. 10660 (1946).

192 Cong. Rec. 10748 (1946).
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The Government does not deny that under the Pollard rule, as explained in
later cases,® California has a qualified ownership? of lands under inland navi-
.gable water such as rivers, harbors, and even tidelands down to the low water
mark, ‘It does question the validity of the rationale in the Pollard case that own-
-ership of such«water:areas, any more than ownership of uplands,:is a,necessary
incident of the state sovereignty contemplated by the ‘“‘equal. footing’' clause:
Cf. United States v. Oregon, 295 U. 8. 1, 14. For this reason, among others, it
.argues that the Pollard rule should not be extended so as to apply to lands under
the ocean. It stresses that the thirteen original colonies did not own the mar-
.ginai belt; that the Federal Government did not seriously assert its increasingly

eater rights in this area until after the formation of the Union; that it has not .
g:;stowed any of these rights upon the states, but has retained them as appurte-
nances of national sovereignty. And the Government insists that no previous
-case in this Court has involved or decided conflicting claims of a state and the
Federal Government to the three-mile belt in a way which requires our extension
-of the Pollard inland water rule to the ocean area.

It would unduly prolong our opinion to discuss in detail the multitude of refer-
-ences to which the able briefs of the parties have cited us with reference to the
evolution of powers over marginal seas exercised by adjacent countries. From
all the wealth of material supplied, however, we cannot say that the thirteen
.original colonies separately acquired ownership to the three-mile belt or the soil
under it,}® even if they did acquire elements of the sovereignty of the English
-Crown by their resolution against it. Cf. United States v. Curtiss-Wright Ezport
«Corp., 299 U. S. 304, 316.

At the time this country won its independence from England there was no
-settled international custom or understanding among nations that each nation
owned a three-mile water belt along its borders. Some countries, notably
England. Spain. and Portugal, had, from time to time, made sweeping claims
to a right of dominion over wide expanses of ocean. And controversies had
-arisen - among nations about rights to fish' in prescribed areas.!! But when this
qation was formed, the idea of a three-mile belt over which a littoral nation
could exercise rights of ownership was but a nebulous suggestion.? Neither
the English charters granted to this nation’s settlers,”® nor the treaty of peace
‘with England " nor any other document to which we have been referred, showed
‘a purpose to set apart a three-mile ocean belt for colonial or state ownership.!
Those who settled this country were interested in lands upon which to live, and
‘waters upon which to fish and sail. There is no substantial support in history
for the idea that they wanted or claimed a right to block off the ocean’s bottom
ffor private ownership and use in the extraction of its wealth.

It did happen that shortly after we became a nation our statesmen became
interested in establishing national dominion over a definite marginal zone to
protect our neutrality.!* Largely as a resuit of their efforts, the idea of a definite

s Sce e, g., Manchestér v, Massachusetts, 139 U, S, 240, Louisiana v, Mississipps, 202 U. 8. 1; The Addy
%dg,g(}j 8.166. See also United States v. Mission Rock Co., 189 U. S. 391; Roraz, Ltd. v. Los Angeles,

Although the Pollard case has thus been generally apB;oved many times, the casc of Shibely v. Bowiby,
162 U. 8.1, 47-48, held contrary to implications of the Pollard opinion, that the United States could law-
fully dispasa of tidelands while holding a future-state’s land “in trust” as a territory.

* See United States v. Commodore Park, 324 U. 8, 386, 300, 391; Scranton v. Wheeler, 179 U. 8. 141, 159,
;gg,[}sas Sst3ocklon v. Baltimore & N. Y. R. Co., 32 F, 9, 20; see also United States v. Chandler-Dunbar Co

10 A representative mllectioxgo! official documents and scholarship on the subject is Crocker. The Extent
of the Marginal Sea (1919). Seealso I. Azuni, Maritime Law of Europe (published 1806) ¢. II: Fulton,
Sovereignty-of the Sea (1911); Masterson, Jurisdiction in Marginal Seas (1929); 'essup, The Law of Terri-
toris] Waters and Maritime Jurisdiction (1927); Fraser, The Extent and Delimitation of Territorial Waters,
11 Corn, L. Q. 455 (1926); Ireland, Marginal Seas Around the States, 2 La. L. Rev, 252, 416 (1040): Comment,
%Pg'r;;l)icung State and Federal Claims of Title in Submerged Lands of the Continental Shelf, 56 Yale L. J. 356

it See, ¢. g., Fulton, op. cit. supra, 3-19, 144-145; Jessup, op. cit. supra., 4. :

13 Fulton, op, cit. supra, 21, says in fact that *‘mainly through the action and practice of the United States
of America and Great Britain since the end of the eighteenth century, the distance of three miles from shore
was more or less formally adopted by most maritime statesas . . . more definitely fixing the 1lmits of thelr
jurisdiction and rights for varfous pu?oses. and, in particular, for exclusive fishery.’

13 Collected in Thorpe, Federa) and State Constitutions (1009). ’

‘4 Treaty of 1783, 8 Stat. 80.

1 The Continental Congress did, for example, authorize capture of neutm! and even American ships
-carrying British goods, “if found within three leagues |about nine miles| of the coasts.” Journ. of Cong.,
185, 186, 187 (1781).  Cf. Declaration of Panama of 1639, 1 Dept. of State, Bull. 321 (1839), claiming the t
of the American Republics to be free from a hostile act in a zone 300 miles from the American coasts,

‘18 Secretary of State Jefferson in a note to the British minister in 1703 pointed to the nebulous character of
a nation’s assertions of territorial rights in the marginal belt, and put forward the first official American
claim for a threc-mile zone yblch has since won general International acceptance. Reprinted in H. Ex.
ggg&éﬁg 324, éﬁgi fong{., 2d Ss&s:e 9872) 55?—1.‘?354 Seia‘ :ll:o Secrelt&y Jeflerson’s noto( tJo the French Minister,

y merican apers, ‘oreign tions 184; A H
1XKent, Commentaries, 14th Ed., 3340, ' (15335, 183, 184; Act of June 5, 1764, 1 Stat. 381
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three-mile belt in which an adjacent nation can, if it chooses, exercise broad, if
not complete dominion, has apparently at last been generally accepted throughout
the world,!? although as late as 1876 there was still considerable doubt in-England
about its scope and even its existence. See The Queen v. Keyn, 2 Ex. D. 63..
That the political.agencies of this nation both claim and exercise broad dominion
and control over our three-mile marginal belt is now a settled fact. Cunard
Steamship Co. v. Mellon, 262 U. S. 100, 122-124.18  And this assertion of national
dominion over the three-mile belt is binding upon this Court. See Jones v..
United States, 137 U. 8. 202, 212-214; In re Cooper, 143 U. S. 472, 502-503.

Not only has acquisition, as it were, of the three-mile belt been accomplished.
by the Nationa! Government but protcction and control of it has been and is
a function of national external sovereignty. See Jones v. United Stales, 137
U. 8. 202; In re Cooper, 143 U. 8. 472, 502. The belief that local interests are so-
predominant as constitutionally to require state dominion over lands under its
land-locked navigable waters finds some argument for its support. But such
can hardly be said in favor of state control over any part of the ocean or the-
ocean's bottom. This country, throughout its existence has stood for freedom
of the scas, a principle whose breach has precipitated wars among nations. The
country’s adoption of the three-mile belt is by no means incompatible with its
traditional insistence upon freedom of the sea, at least so long as the national
Governiment’s power to exercise control consistently with whatever international
undertakings or commitments it may see fit to assume in the national interest is
unencumbered. Sec Hines v. Davidowitz 312 U. 8. 52, 62-64; McCulloch v. Mary-
land, supra. The three-mile rule is but a recognition of the necessity that a.
government next to the sea must be abie to protect itself from dangers incident to
its location. 1t must have powers of dominion and regulation in the interest of
ite revenues, its health, and the security of its people from wars raged on or too
near its coasts. And insofar as the nation asserts its rights under international
law, whatever of value may be discovered in the seas next to its shores and within
its protective belt, will most naturally be appropriated for its use. But whatever
any nation does in the open sea, which detracts from its common usefuiness to-
nations, or which another nation may charge detracts from it is a question for
consideration among nations as such, and not their separate governmental units.
What this Government does, or even what the states do, anvwhere in the ocean,
is a subject upon which the nation may enter into and assumne treaty or similar
international obligations. See United States v. Belmont, 301 U. S. 324, 331-332.
The very oil about which the state and nation here contend might well become:
the subject of internationai dispute and settlement.

The ocean. even its three-mile belt, is thus of vital-consequence to the nation
in its desire to engage in commerce and to live in peace with the world; it also
becomes of crucial importance should it ever again become impossible to preserve-
that peace. And as peace and world commerce are the paramount responsibilities
of the nation, rather than an individual, state, so, i wars come, they must be-
fought by the nation. See Chy Lung v. Freeman, 92 U. 8. 275, 279. The state is
not equipped in ofr constitutional system with the powers or the facilities for-
exercising the responsibilities which would be concomitant with the dominion
which it secks. onceding that the state has been authorized to exercise local-
police power functions in the part of the marginal belt within its declared bound-
aries,® these do not detract from the Federal Government’s paramount rights
in and power over this aren. Consequently. we are not persuaded to transplant
the Pollard rule of ownership as an incident of state sovereignty in relation to-
inland waters out into the soil beneath the ocean, so much more a matter of’

W Sce Jessup, op. cil. supra, 00; fesearch i internationat Law, 23 A, J. 1. L. 24Y, 250 (Spec. Supp. 1929).

1 See also Chureh v, Hubbart, 2 Cranch 187, 234.  Congressional assertion of a territorial zone in the sea.
appears in statutes regulating seals, fishing, pollution of waters, otc. 36 Stat. 326, 328; 43 Stat. 604, 605; 37"
Stat. 409, 501.  Under the National Probibition Act, v.en'ltor{ including ‘o marginal belt of the sea extending -
from low-water mark outward s marine league, or 3 geographical miles’ constituting the “territorial waters
of the United States” was regulated. See U. 8. Treas. Reg. 2. § 2201 (1927), reprinted in Research in Inter-
national Law, supra, 250; 41 Stat 305,  Anti-smuggling treaties in which foreign nations agreed to permit the-
Ualted States to pursue smugglers heyond the three-mile limit contained express stipulations that generally
the three-mile limit constitutes “the proper limits of tervitorin] waters.” Sec e. g., 43 Stat. 1761 (Pt. 2),

There are innumernble executlive declarations to the world of our national claims to the three-mile belt,
and more recently to the whole continental shelf. For references to diplomatic correspondence making these-
assertions, see 1 Moore, International Law Digest (1006), 705, 708, 707: 1 Wharton, Digest of Internationai
Law (1886), 100, See nlso Uughes, "ecent “uestions and Negotiations, 18 A, J. 1. L. .

The latest and broadest claim 13 President T'ruman’s recent proclamation that the United States “regards
the natural resources of the suhsotl and sea bed of the continental shelf beneath the high seas but contiguous.
to tho consts of the United States as uppemlnlng‘to the United States, subject to its jurisdiction and con-
trol. .. .” Exec. Proc. 2667, Sept, 28, 1945, 10 F. R. 12303.

¥ See Lord v, Steamship Co, 102 U, 8. 541, 544,

% See Utah Potcer & Light Co, v. United States, 243 U. 8. 389, 404; ¢f. The Abdy Dodge, 223 U. S. 168, with.
Skiriotes v. Florida, 313 U. 8, 69, 74~75.
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‘national concern. If this rationale of the Pollard case is a.valid basis for a con-
-clusion that paramount rights run to the states in inland waters to the shore-
ward of the low water mark, the same rationale leads.to the conclusion that
national interests, responsibilities, and therefore national rights are paramount
in waters lying to the seaward in the three-mile belt. Cf. United States v. Cur-
‘tiss- Wright Corp., 299 U. S, 304, 316; Uni‘ed States v. Causby, 328 U, 8. 256.

As previously stated, this Court has followed and reasserted the basic doctrine
of the Pollard case many times. And in doing so it has used language strong
enough to indicate that the Court then believed that states not only owned tide-
lands and soil under navigable inland waters, but also owned soils under all nav-
igable waters within their territorial jurisdiction, whether inland or not. All
-of these statements were, however, merely paraphrases or offshoots of the Poliard
inland-water rule, and were used, not as enunciation of a new ocean rule, but in
explanation of the old inland-water principle. Notwithstanding the fact that
none of these cases either involved or decided the state-federal conflict presented
here, we are urged to say that the language used and repeated in those cases fore-
closes the Government from the right to have this Court decide that question now
that it is squarely presented for the first time.

There are three such cases whose language probably lends more weight to
California’s argument than any others. The first is Manchester v. Massachuselts,
139 U. 8. 240. That case involved only the power of Massachusetts to regulate
fishing. Moreover, the illegal fishing charged was in Buzzards Bay, found
to be within Massachusetts territory, and no question whatever was raised
or decided as to title or paramount rights in the open sea. And the Court spe-
cifically laid to one side any question as to the rights of the Federal Goveru-
ment to regulate fishing there. The second case, Louisiana v. Mississippi, 202
U. 8. 1, 52, uses language about ‘“the sway of the riparian States’ over “maritime
belts.” That was a case involving the boundary between Louisiana and Missis-
sippi. It did not involve any dispute between the federal and state governments,
And the Court there specifically laid aside questions concerning “the breadth
of the maritime belt or the extent of the sway of the riparian States. * * *
id. at 52. The third case is The Abby Dodge, 223 U. S. 166. That was an action
against a ship landing sponges at a Florida port in violation of an Act of Con-
gress, 34 Stat. 313, which made it unlawful to *‘land” sponges taken under cer-
tain conditions from the waters of the Gulf of Mexico. This Court construed the
statute’s prohibition as applying only to sponges outside the state’s ‘‘ territorial
Jimits” in the Guilf. It thus narrowed the scope of the statute because of a
belief that the United States was without power to regulate the Florida traffic
in sponges obtained from within Florida's territorial limits, presumably the
three-mile belt. But the opinion in that case was concerned with the state's
power to regulate and conserve within its territorial waters, not with 'ts exercise
of the right to use and deplete resources which might be of national and inter-
national importance. And there was no argument there, nor did this Court
decide, whether the Federal Government owned or had paramount rights in th
goil under the Gulf waters. That this question remained undecided is evi-
denced by Skiriotes v. Florida, 313 U. 8. 69, 75, where we have oceasion to speak
of Florida's power over sponge-fishing in its territorial waters. Through Mr.
Chief Justice Hughes we said: “It is also clear that Florida has an interest in
the proper maintenance of the sponge fishery and that the |state] statute so far
as applied to conduct within the territorial walers of Florida, in the absence of con-
ﬂicl-irltg dfeldcral legislation, 18 within the police power of the State.” [Emphasis
supplied.

EJ.)\Ione of the foregoing cases, nor others which we have decided, are sufficient
to require us to extend the Pollard inland-water rule so as to declare that Cali-
fornia owns or has paramount rights in or power over the three-mile belt under
the ocean. The question of who owned the bed of the sea only became of great
potential importance at the beginning of this century when oil was discovered
there.* As a consequence of this discovery, California passed an Act in 1921
authorizing the granting of permits to California residents to prospect for oil and

as on blocks of land off its coast under the ocean. Cal. Stats. 1921, c¢. 303.
Chis <tate statute, and others which followed it, together with the leasing practices
under them, have precipitated this extremely important controversy, and point-
edly raised this state-federal conflict for the first time. Now that the question
is here, we decide for the reasons we have stated that California is not the owner
of the three-mile marginal belt along its coast, and that the Federal Government
rather than the state has paramount rights in and power over that belt, an inei-

1 Bull. No. 321, Dept. of Interior, Geological Survey.
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dent to which is full dominion over the resources of the soil under that water
ares, including oil.

Fourth. Nor can we agree with California that the Federal Government's
paramount rights have been lost by reason of the conduct of its agents. The
state scts up such a defense, arguing that by this conduct the Government is
barred from enforcing its rights by reason of principles similar to laches, estoppel,
adverse possession. It would serve no useful purpose to recite the incidents in
detail upon which the state rclies for these defenses. Some of them are un-
doubtedly consistent with a belief on the part of some Government agents at
the time that California owned all, or at least a part of the three-mile belt. This
belief was indicated in the substantial number of instances in which the Govern~
ment acquired title from the states to lands located in the belt; some decisions
of the Departiment of Interior have denied applications for fedéeral oil and gas.
leases in the California coastal belt on the ground that California owned the
lands. Outside of court decisions following the Pollard rule, the foregoing are
the types of conduct most nearly indicative of waiver upon which the state relies
to show that the Government has lost its paramount rights in the belt. Assum-
ing that Government agents could by conduct, short of a congressional surrender
of title or interest, preclude the Government from asserting its legal rights, we
cannot say it has done so here. As a matter of fact, the record plainly demon-
strates that until the California oil issue began to be pressed in the thirties, neither
the states nor the Government had reason to focus attention on the question of
which of them owned or had paramount rights in or power over the three-mile
belt. And even assuming that Government agencies have been negligent in
failing to recognize or assert the claims of the Government at an earlier date,
the great interests of the Government in this ocean area are not to be forfeited
a8 a result: The Government, which holds its interests here as elsewhere in
trust for all the people, is not to be deprived of those interests by the ordinary
court rules designe (i)articularly for private disputes over individually owned
pieces of property; and officers who have no authority at all to dispose of Govern-
ment property cannot by their conduct cause the Government to lose its valuable
rights by their acquiescence, laches, or failure to act.®?

We have not overlooked California’s argument. buttressed by earnest briefs
on behalf of other states, that improvements have been made along and near
the shores at great expense to public and private agencies. And we note the
Government's suggestion that the aggregate value of all these improvements are
small in comparison with the tremendous value of the entire three-mile belt
here in controversy. But, however, this may be, we are faced with the issue
as to whether state or nation has paramount rights in and power over this ocean
belt, and that great national question is not dependent upon what expenses
may have been incurred upon mistaken assumptions. Furthermore, we cannot
know how many of these improvements are within and how many without the
boundary of the marginal sea which can later be accurately defined. But beyond
all this we cannot and do not assume that Congress, which has constitutional
control over Government property, will execute its powers in such way as to
bring about injustices to states, their subdivisions, or persons acting pursuant
to their permission. See United States v. Tezas, 162 U. S. 1, 89, 90; Lee Wilson
& Co. v. United States, 245 U. 8. 24, 32.

We hold that the United States is entitled to the relief prayed for. The parties,
or either of them, may, before September 15, 1947, submit the form of decree to
carry this opinion into effect, failing which the Court will prepare and enter an
appropriate decree at the next term of Court.

. It is so ordered.

Mr. JusTICE JAcxsON took no part in the consideration or decision of this case.

Mr. JusTice Reed, dissenting.

In my view the controversy brought before this Court by the complaint of the
United States against California seeks a judgment between State and Nation as
to the ownership of the land underlying the Pacific Ocean, seaward of the ordi-
nary low-water mark, on the coast of California and within the three-mile limit
The ownership of that land carries with it, it seems to me, the ownership of any
minerals or other valuables in the soil, as well as the right to extract them.

The determination as to the ownership of the land in controversy turns for me
on the fact as to ownership in the original thirteen states of similar lands prior
to the formation of the Union. If the original states owned the bed of the sea.

2 United Stater v. San Francisco, 310 U, 8, 16, 31-32: Utah v. United States, 284 U, S, 534, 545, 546 Lee

Wilson & Co. v. United States, 245 U. S. 24, 32: Utah Power & Li{lg Co. v. United Stater, 243 U. S, 389, 409.
Bee also Sec'y of State for India v. Chelikani Rama Rao, L. R. 43 Indian App. 192, 204 (1916).
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adjacent to their coasts, to the three-mile limit, then I think California has the
same title or ownership to the lands adjacent to her coast. The original states
were sovereignties in their own right, possessed of so much of the land under-
neath the adjacent seas as was generally recognized to be under their jurisdic-
tion. The scope of their jurisdiction and the boundaries of their lands were
coterminous. Any part of that territory which had not passed from their owner-
ship by existing valid grants were and remained pubiic lands of the respective
states. California, as is customary, was admitted into the Union “on an equal
footing with the original States in all respects whatever.” 9 Stat. 452. By § 3
of the Act of Admission, the public lands ‘within its borders were reserved for
disposition by the United States. ‘*‘Public lands” was there used in its usual
sense of lands subjcct to sale under general laws. As was the rule, title to lands
under navigable waters vested in California as it had done in all other states.
Pollard v. Hagan, 3 How. 212; Barney v. Keokuk, 94 U. S. 324, 338; Shively v.
Bowlby, 152 U. 8. 1, 49; Mann v. Tacoma Land Co., 153 U. 8. 273, 284; Boraz
Consolidated, Lid. v, Los Angeles, 296 U. S. 10, 17.

The authorities cited in the Court’s opinion lead me to the conclusion that the
original states owned the lands under the seas to the three-mile limit. There
were, of course, as is shown by the citations, variations in the claims of sover-
eignty, jurisdiction or ownership among the nations of the world. As early as
1793, Jefferson as Secretary of State, in a communication to the British Minister,
said that the territorial protection of the United States would be extended “three
geographical miles” and added:

“This distance can admit of no opposition, as it is recognized by treaties be-
tween some of the powers with whom we are connected in commerce and naviga-
tion, and is as little, or less, than is claimed by any of them on their own coasts.”
H. Ex. Doc. No. 324, 42d Cong., 2d Sess., pp. 553-54.

If the original states did claim, as I think they did, sovereignty and ownership
{,lo the three-mile limit, California has the same rights in the lands bordering its
ittoral.

This ownership in California would not interfere in any way with the needs
or rights of the United States in war or peace. The power of the United States
is plenary over these undersea lands precisely as it is over every river, farm,
mine, and factory of the nation. While no square ruling of this Court has deter-
mined the ownership of those marginal lands, to me the tone of the decisions
dealing with similar problems indicates that, without discussion, state ownership
has been assumed. Pollard v. Hagan, supra; Louisiana v. Mississippi, 202 U. S.
1, 52; The Abby Dodge, 223 U. 8. 166; New Jersey v. Delaware, 291 U. S. 361;
295 U.'S. 694.

Mr. JusTicE FRANKFURTER, dissenting.

By this original bill the United States prayed for a decree enjoining all persons,
including those asserting a claim derived from the State of California, from
trespassing upon the disputed area. An injunction against trespassers normally
presupposes property rights. The Court, however, grants the prayer but docs
not do so by finding that the United States has proprietary interests in the arca.
To be sure, it denies such proprietary rights in California. But even if we assume
an absence of ownership or possessory interest on the part of California, that
does not establish a proprietary interest in the United é,tates. It is significant
that the Court does not adopt the Government’s elaborate argument, based on
dubious and tenuous writings of publicists, see Schwarzenberger, Inductive
Approach to Internatioral Law, 60 Harv. L. Rev. 539, 559, that this part of
the open sea belongg, in a proprietary sense, to the United States. See American
Banana Co. v. United Fruit Co., 213 U, 8. 347, 351. Instead, the Court find=s
trespass against the United States on the basis of what it calls the ‘“national
dominion’ by the United States over this area.

To speak of ‘“dominion’ carries precisely those overtones in the law which
relate to property and not to political authority. Dominion from the Roman
concept dominium, was concerned with the property and ownership, as against
imperium, which related to political sovereignty. One may choose to say, for
example, that the United States has ‘‘national dominion’’ over navigable streams.
But the power to regulate commerce over these streams, and its continued ex-
ercise, do not change the imperium of the United States into dominium over
the land below the waters. Of course the United States has “‘paramount rights’’
in the sea belt of California—the rights that are implied by the power to regu-
late interstate and foreign commerce, the power of condemnation, the treaty-
making power, the war power. We have not now before us the validity of the
exercise of any of these paramount rights. Rights of ownership are here as-
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serted—and rights of ownership are something else. Ownership implies acquisi-
tion in the various ways in which land is acquired—by-conquest, by discovery
and claim, by session, by prescription, by purchase, by condemnation. When
and how did the United States acquire this land?

The fact that these oil deposits in the open sea may be vital to the national
security, and important elements in the conduct of our foreign affairs, is no
more relevant than is the existence of uranium deposits, wherever they may be,
in determining questions of trespass to the land of which they form a part.
This is not a stipulation where an exercise of national power is actively and pres-
ently interfered with. In such a case, the inherent power of a federal court
of equity may be invoked to prevent or remove the obstruction. In re Debs,
158 U. 8. 564; Sanitary District v. United States, 266 U. S. 405. Neither the
bill, nor the opinion sustaining it, suggests that there is interference by Cali-
fornia or the alleged trespassers with any authority which the Government pres-
ently secks to exercise. It is beside the point to say that ““if wars come, they
must be fought by the Nation.” Nor is it relevant that ‘“The very oil about
which the State and Nation here contend might well become the subject of in-
ternational dispute and settlement.” It is common knowledge that uranium has
become *“the subject of international dispute” with a view to settlement. Com-
pare Missouri v. Holland, 252 U. 8. 416.

To declare that the Government has ‘‘national dominion” is merely a way of
saying that vis-d-vis all other nations the Government is the sovereign. If that
is what the Court’s decree means, if needs no pronouncement by this Court to
confer or declare such sovercignty. It means more than that, it implies that the
Government has some proprietary interest. That has not been remotely estab-
lished except by sliding from absence of ownership by California to ownership by
the United States. . :

Let us assume, for the present, that ownership by California cannot be proven.
On a fair analysis of all the evidence bearing on ownership, then, this area is, I
believe, to be deemed unclaimed land, and the determination to claim it on the
part of the United States is a political decision not for this Court. The Constitu-
tion places vast authority for the conduct of foreign relations in the independent
hands of the President. See United States v. Curtiss-Wright Corp., 299 U. 8. 304.
It is noteworthy that the Court does not treat the President’s proclamation in
regard to the disputed arca as an assertion of ownership. See Exec. Proc. 2667
(Sept. 28, 1945), 10 F. R. 12303. If California is found to have no title, and this
arca is regarded as unclaimed land, I have no doubt that the President and the
Congress between them could make it part of the national domain and thereby
bring it under Article IV, Section 3, of the Constitution. The disposition of the
area, the rights to be created in it, the rights heretofore claimed in it through usage
that might be respected though it fall short of prescription, all raise appropriate
%uest.ions of policy, questions of accommodation, for the determination of which

ongress and not this Court is the appropriate agency.

Today this Court has dccided that a new application even in the old field of
torts should not be made by adjudication, where Congress has refrained from
acting. United States v. Standard 0il Co., 332 U. S. 301. Considerations of
judicial self-restraint would seem to me far more compelling where there are
obviously at stake claims that involve so many far-reaching, complicated, historic
interests, the proper adjustments of which are not readily resolved by the materials
and mecthods to which this Court is confined. -

This is & summary statement of views which it would serve no purpose to
elaborate. I think that the bill should be dismissed without prejudice.

Ocroser TErM, 1947
October 27, 1047
ORDER AND DECREE (332 U. S. 804)

No. 12, Original. Unsted States I‘}' qC’ah‘fornia. Decided June 23, 1947 (332
. 8. 19)

Mr. Chief Justice VinsoN announced the entry of the following order and decree:
Since our opinion which was announced in this case June 23, 1947, two stipu-
lations have been filed in this Court, signed by the Attorney General and Secretary
of the Interior of the United States on the one hand and by the Attorney Géneral
of the State of California on the other hand. In these stipulations the Attorney
General and the Secretary of the Interior purport to renounce and disclaim for
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the United States Government paramount governmental power over certain par-
ticularly described submerged lands in the California coastal area. In such
stipulations the United States Attorney General and Secretary of the Interior
furthermore purport to bind the United States to agreements which purport to
authorize state lessees of California coastal submerged lands to continue to occupy
and exploit those lands, and which agreements also purport to authorize California
under conditions set out to execute leases for other submerged coastal lands.

Robert E. Lee Jordan has filed a petition in this Court praying that he be
permitted to file a motion as amicus curiae or in the alternative as an intervenor
to have the foregoing stipulations and agreements set aside and declared null
and void on the ground among others that the Attorney General and the Secretary
of the Interior are without authority to bind the United States by agreements
which it is alleged would if valid alienate and surrender the Government’s para-
mount power over the submerged lands concerning which the stipulations are
made.

It is ordered that the petition of Robert E. Lee Jordan to file the motion here
to declare the stipulations null and void be denied, without prejudice to the asser-
tion of any right he may have in a proper district court. _

It is further ordered that the stipulations between the United States Attorney
General and the Secretary of the Interior on the one hand and the Attorney
General of California on the other, which stipulations purport to bind the United
States, be stricken as irrelevant to any issues now before us.

And for the purpose of carrying into effect the conclusions of this Court as
stated in its opinion announced June 23, 1947, it is ORDERED, ADJUDGED, AND
DEcreED as follows:

1. The United States of America is now, and has been at all times pertinent
hereto, possessed of paramount rights in, and full dominion and power over, the
lands, minerals, and other things underlying the Pacific Ocean lying seaward
of the ordinary low-water mark on the coast of California, and outside of the
inland waters, extending seaward three nautical miles and bounded on the north
and south, respectively, by the northern and southern boundaries of the State of
California. The State of California has no title thereto or property interest
therein. :

2. The United States is entitled to the injunctive relief prayed for in the com-

laint. .
P 3. Jurisdiction is reserved by this Court to enter such further orders and to
issue such writs as may from time to time be deemed advisable or necessary to
give full force and effect to this decree.

Inasmuch as the stipulations of July 26, 1947, have been stricken, Mr. Justice
Frankfurter desires explicitly to note his understanding that insofar as the mean-
ing or scope or validity of the stipulations may give rise to any legal issue, no
such issue has been before the Court or has here been considered.

MR. JusTicE JACKSON took no part in the consideration or decision of this case.

UNiTep States v. Louisiana
(339 U. S. 699)
NO. 12, ORIGINAL
Argued March 27, 1950.— Decided June 5, 1950

1. In this suit, brought in this Court by the United States against the State
of Louisiana under Art, ITI, § 2, Cl. 2 of the Constitution, held: The United
States is entitled to a decrce adjudging and declaring the paramount rights
of the United States as against Louisiana in the area claimed by Louisiana
which lies under the Gulf of Mexico beyond the low-water mark on the
coast of Louisiana and outside of the inland waters, enjoining Louisiana
and all persons claiming under it from continuing to trespass upon the
area in violation of the rights of the United States, and requiring Louisiana
to account for the money derived by it from the arca after June 23, 1947.
United States v. California, 332 U. 8. 19. Pp. 700-706.

(a) Toomer v. Wilsell, 334 U. S. 385; New Orleans v. United Stales,

10 Pet. 662; Pollard's Lessee v. Hagan, 3 How. 212, distinguished. P. 704,
_(b) The marginal sea is a national, not a state, conccrn, and national

: Fg};& are paramount in that area. Uniled Stales v. California, supra.

S. Repts., 83-1, vol. 1——171
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(¢) Prior to its admission to the Union, Louisiana had no stronger claim
to ownership of the marginal sea than the original thirteen colonies or
California; and Louisiana stands on no better footing than California, so
far as the three-mile belt is concerned. P. 705.

(d) Since the three-mile belt off the shore is in the domain of the Nation
rather than that of the separate States, it follows a forliori that the area
claimed by Louisiana extending 24 miles seaward beyond the three-mile
belt is also in the domain of the Nation rather than that of Louisiana.
Pp. 705-706.

2. In ruling on a motion for leave to file the complaint in this case, 337 U. 8.
902, this Court held, in effeat, that Art. ITI, § 2, ClL. 2 of the Constitution,
granting this Court original jurisdiction in cases *‘in which a State shall be
Party,” includes cases brought by the United States against a State, not-
withstanding a claim that the States have not consented to be sued by the
Federal Government. Pp. 701-702. :

3 In ruling on a demurrer and motions filed by the State of Louisiana, 338
U. 8. 806, this Court held, in effect, that it had original jurisdiction of the
parties and the subject matter; that lessces of oil, gas, and other similar
rights in the disputed area are not indispensable parties to the case; and
that Louisiana was not entitled to a more definite statement of the claim of
the United States or to a bill of particulars. P. 702.

4. This being an equity suit for an injunction and accounting, Louisiana was
not entitled to a jury trial. Even if the Seventh Amendment and 28
U. 8. C. § 1872 extend to cases under the original jurisdiction of this Court,
they require jury trials only in actions at'law. P. 706.

The case and the earlier proceedings herein are stated in the opinion at pp.
700-703. The conclusion that the United States is entitled to the relief prayed
for is reported at p. 706. . .

Solicitor General Perlman argued the cause for the United States. With him
on the brief were Atlorney General McGrath, Assistant Atltorney General Vanech,
Arnold Raum, Oscar H. Davis, Robert E. Mulroney, Robert M. Vaughan, Frederick
W. Smith and George S. Swarth,

L. H. Perez and Cullen R. Liskow argued the cause for the defendant. With
them on the brief were Bolivar E. Kemp, Jr., Attorney General of Louisiana,
John L. Madden, Assistant Attorney General, Stamps Farrar, Bailey Walsh
and F. Trowbridge vom Baur.

MR. Justice DougLas delivered the opinion of the Court.

The United States by its Attorney General and its Solicitor General brought
this suit against the State of Louisiana, invoking our jurisdiction under Art.
III, § 2, Cl. 2 of the Constitution which provides ‘*In all Cases * * * in which a
State shall be Party, the supreme Court shall have original Jurisdiction.”

The complaint alleges that the United States was and is—

“the owner in fee simple of, or possessed of paramount rights in, and full
dominion and power over, the lands, minerals, and other things underlying
the Gulf of Mexico, lying seaward of the ordinary low-water mark on the
coast of Louisiana and outside of the inland waters. extending seaward
twenty-seven marine miles and bounded on the east and west, respectively,
by the castern and western boundaries of the State of Louisiana.”

The complaint further alleges that Louisiana, claiming rights in that property
adverse to the United States, has made leases under her statutes to various
persons and corporations which have entered upon said lands, drilled wells for
the recovery of petroleum, gas, and other hydrocarbon substances, and paid
Louisiana substantial sums of money in bonuses, rent, and royalties, but that
ncither Louisiana nor its lessees have recognized the rights of the United States
in said property.

The prayer of the complaint is for a decree adjudging and declaring the rights
of the United States as against Louisiana in this area, enjoining Louisiana and
all persons claiming under it from continuing to trespass upon the area in violation
of the right of the United States, and requiring Louisiana to account for the
money derived by it from the area subsequent to June 23, 1947.

Louisiana opposed the motion for leave to file the complaint, contending that
the States have not consented to be sued by the Federal Government and that
United States v. Texas, 143 U. 8. 621, which held that Art. ITI, § 2, Cl. 2, a State
shall be Party, includes cases brought by the United States against a State
should be overruled. We heard argument on the motion for leave to file and
thereafter granted it. 337 U. 8. 902, rchearing denied, 337 U. S. 928.

Louisiana then filed a demurrer asserting that the Court has no original juris-
diction of the partics or of the subject matter. She moved to dismiss on the
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ground that the lessees are indispensable parties to the case; and she also moved
for a more definite statement of the claim of the United States and for a bill
of particulars. The United States moved for judgment. The demurrer was
overruled, Louisiana’s motions denied, and the motion of the United States for
judgment was denied, Louisiana being given 30 days in which to file an answer.
338 U. S. 806. .

In her answer Louisiana admits that “the United States has paramount rights
in, and full dominion and power over, the lands, minerals, and other things under-
lying the Gulf of Mexico adjacent to the coast of Louisiana, to the extent of all
ktr;wernmental powers existing under the Constitution, laws, and treaties of the

nited States,” but asserts that there are no conflicting claims of governmental
powers to authorize the use of the bed of the Gulf of Mexico for the purpose of
searching for and producing oil and other natural resources, on which the relief
sought by the United States depends, since the Congress has not adopted any law
which asserts such federal authority over the bed of the Gulf of Mexico. Louisi-
ana therefore contends that there is no actual justiciable controversy between
the parties. Louisiana in her answer denies that the United States has a fee-
simple title to the lands, minerals, and other things underlying the Gulf of

Mexico. As affirmative defenses Louisiana asserts that she is the holder of fee-
simple title to all the lands, minerals, and other things in controversy; and that
since she was admitted into the Union in 1812, she has exercised continuous,
undisturbed, and unchalienged sovereignty and possession over the property
in question.

Louisiana also moved for trial by jury. She asserts that this suit, invo.ving
title to the beds of tidewaters, is essentially an action at law and that the
Seventh Amendment and 62 Stat. 953, 28 U. S. C. § 1872, require a jury.!

. The United States then moved for judgment on the ground that Louisiana’s
asserted defenses were insufficient in law.  We set the case down for argument
‘on that motion. .

The territory out of which Louisiana was created was purchased by the
United States from France for $15,000,000 under the Treaty of April 30, 1803,
8 Stat. 200. In 1804 the area thus acquired was divided into two territories,
one being designated as the Territory of Orleans, 2 Stat. 283. By the Enabling
Act of February 20, 1811, 2 Stat. 641, the inhabitants of the Territory of Orleans
were authorized to form a constitution and a state government. By the Act
of April 8, 1812, 2 Stat. 701, 703, Louisiana was admitted to the Union “on an
equal footing with the original states, in all respects whatever.” And as re-
spects the southern boundary, that Act recited that Louisiana was ‘‘bounded
by the said gulf {of Mexico] . . . including all islands within three leagues of
the coast.”” 3 In 1938 Louisiana by statute declared its southern boundary to
be twenty-seven marine miles from the shore line.? .

We think Uniled States v. California (332 U. 8. 19) controls this case and that
‘there must be a decree for the complainant,

We lay aside such cases as Toomer v. Witsell (334 U. S. 385, 393) where a

- State’'s regulation of coastal waters below the low-water mark collides with
the interests of a person not acting on behalf of or under the authority of the

United States. The question here is not the power of a State to use the marginal
sea or to regulate its use in absence of a conflicting federal policy; it is the power
of a State to deny the paramount authority which the United States secks to
assert over the area in question. We also put to one side New Orleans v. United
States (10 Pet. 662) holding that title to or dominion over certain lots and vacant
land along the river in the city of New Orleans did not pass to the United States
under the treaty of cession but remained in the city. Such cases, like those
involving ownership of the land under the inland waters (sce. for example. Pollard’s
Lessee v. Hagan (3 How. 212)), are irrelevant here. As we pointed out in United
States v. California, the issue in this class of litigation does not turn on title or
ownership in the conventional sense. California, like the thirteen original colonies,
never acquired ownership in the marginal sea. The claim to our three-mile belt
-was first asserted by the national government. Protection and control of the
area are indeed functions of national external sovereignty. 332 U. 8., pp. 31-34.
The marginal sea is & national, not a state concern. National interests, national

! The Seventh Amendment provides: ‘“In Suits at common law, where the value in conrtroversy shall
exceed twenty dollars, the right of trial by jury shall be preserved, and no fact iried b?' a jury, shall be
otherwise re-examined in any Court of the United States. than according to the rules ot the commoan law,”
. 28U. 8. C. § 1872 provides: “In all original actions at law in the Supreme Court against citiceus of the
United States, issues of fact shall be tried by a jury.”
4 see Dart, Louisiana Constitutions 5032), p. 499,
36 Dart. La. Gen. Stats. (1939), §§ 9311.1-9311.4.

S. Rept. 133, 83-1——48
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responsibilities, national concerns are involved. The problems of commerce,
national defense, relations with other powers, war, and peace focus there. Na-
tional rights must therefore be paramount in that area.

That 1s the rationale of Uniled States v. California. It is fully elaborated in
the opinion of the Court in that case and does not need repetition.

We have carefully considered the extended and able argument of Louisiana in
all its aspects and have found no reason why Louisiana stands on a better footing
than California so far as the three-mile belt is concerned. The national interest
in that beit is as great off the shore line of Louisiana as it is off the shore line of
California. And there are no material differences in the preadmission or post-
admission history of Louisiana that make her case stronger than California’s,
Louisiana prior to admission had no stronger claim to ownership of the marginal
sea than the original thirteen colonies or California had. Moreover, the national
dominion in the threc-mile belt has not been sacrificed or ceded away in either
case. The United States, acting through its Attorney General, who has authority
to assert claims of this character and to invoke our jurisdiction in a federal-state
controversy (United States v. California, pp. 26-29), now claims its paramount
rights in this domain.

There is one difference, however, between Louisiana’s claim and California’s,
The latter claimed rights in the three-mile belt. Louisiana claims rights twenty-
four miles seaward of the three-mile belt. We need note only briefly this dif-
ference. We intimate no opinion on the power of a State to extend, define, or
establish its external territorial limits or on the consequences of any such exten-
sion vis-d-vis persons other than the United States or those acting on behalf of or
pursuant to its authority. The matter of state boundaries has no bearing on
the present problem. If, as we held in California’s case, the three-mile belt 13 in
the domain of the Nation rather than that of the separate States, it follows a
fortiori that the ocean beyond that limit also is. The ocean seaward of the
marginal belt is perhaps even more directly related to the national defense, the
conduct of foreign affairs, and world commerce than is the marginal sea. Cer-
tainly it is not less so. So far as the issues presented here are concerned, Louisi-
ana's enlargement of her boundary emphasizes the strength of the elaim of the
United States to this part of the ocean and the resources of the soil under that
area, including oil. .

Louisiana’s motion for a jury trial is denied. We need not examine it beyond
noting that this is an equity action for an injunction and accounting. The
Seventh Amendment and the statute.* assuming they extend to cases under our
original jurisdiction, are applicable only to actions at law  See Shields v. Thomas
(18 How. 253, 262); Barton v. Barbour (104 U. S. 126, 133-134).

We hold that the United States is entitled to the relief prayed for. The parties,
or cither of them, may before September 15, 1950, submit the form of decree to
carry this opinion into effect.

So ordered.

Mr. JusTicE JacksoN and Mr. Justice CLARK took no part in the consideration
or decision of this case. .

.[For opinion of Mr. Justick FRANKFURTER in this case and in No. 13, Original,
United States v. Texas, see post, p. 723.]

SurreME Court oF THE UNITED STATES
No 12 Orig., October Term, 1950
UNrTeEDp STATES OF AMERICA, PLAINTIFF, v. STATE OF LOUISIANA
DECREE
(340 U. S. 899)

This canse came on to be heard on the motion for judgment filed by the plaintiff
and was argued by counsel.

For the purpose of carrying into effect the conclusions of this Court as stated
in its opinion announced June 5, 1950. it is ORDERED, ADJUDGED, AND DECREED
as follows:

1. The United States is now, and has been at all times pertinent hereto. pos-
sessed of paramount rights in, and full dominion and power over, the lands,

¢ Boe note 1, supra



SUBMERGED LANDS ACT 41

minerals, and other things underlying the Gulf of Mexico, lying seaward of the
ordinary low-water mark on the coast of Louisiana, and outside of the inland
waters, extending seaward twenty-seven marine miles and bounded on the east
and west, respectively, by the eastern and western boundaries of the Sgta.t.e of
Louisiana. 'I!;le State of Louisiana has no title thereto or property interest
therein.

2. The State of Louisiana, its privics, assigns, lessees, and other persons claim-
ing under it, are hereby enjoined from carrying on any activities upon or in the
submerged area described in paragraph 1 hereof for the purpose of taking or
removing therefrom any petroleum, gas, or other valuable mineral products,
and from taking or removing therefrom any petroleum, gas, or other valuable
mineral products, except under authorization first obtained from the United
States. On appropriate showing, the United States may obtain the other in-
junctive relief prayed for in the complaint. .

3. The United States is entitled to a true, full, and accurate accounting from
the State of Louisiana of all or any part of the sums of money derived by the
State from the area described in paragraph 1 hereof subsequent to June 5, 1950,
which are properly owing to the United gtntes under the opinion entered in this
case on June 5, 1950, this decree, and the applicable principles of law.

4. Jurisdiction is reserved by this Court to enter such further orders and to
issue such writs as may from time to time be deemed advisable or necessary to
give full force and effect to this decree.

DecemseR 11, 1950. .

MR. JusTice JacksoN and MR. JusTicE CLARK took no part in the considera-
tion or decision of this case.

UNITED StATES v. TEXAS
(339 U. 8. 707
NO. 13, ORIGINAL
Argued March 28, 1950.—Decided June 5, 1950

1. In this suit, brought in this Court by the United States against the
State of Texas under Art. 1II, § 2, Cl. 2 of the Constitution, held: The
United States is entitled to a decree adjudging and declaring the para-
mount rights of the United States as against Texas in the area claimed
by Texas which lies under the Guif of Mexico beyond the low-water mark
on the coast of Texas and outside the inland waters, enjoining Texas and
all persons claiming under it from continuing to trespass upon the ares
in violation of the rights of the United States, and requiring Texas to

- account to the United States for all money derived by it from the area

after June 23, 1947. Pp. 709-720:

Even if Texas had both dominium and imperium in and over this mar-
ginal belt when she existed as an independent Republic, any claim that
she may have had to the marginal sea was relinquished to the United

States when Texas ceased to be an independent Nation and was admitted

to the Union “on an equal footing with the existing States” pursuant to

the Joint Resolution of March 1, 1845, 5 Stat. 797.  Pp. 715-720.

(a) The “equal footing” clause was designed not to wipe out economic
diversities among the several States but to create parity as respects political
standing and sovereignty. P. 716.

(b) The ‘“‘equal footing” clause negatives any implied, special limitation
%f ?’7?'}7' of the paramount powers of the United States in favor of a State.

(c) Although dominium and imperium are normally separable and
separate, this is an instance where property interests are so subordinated
to the rights of sovereignty as to foliow sovereignty. P. 719.

(d) If the property, whatever it may be, lies seaward of low-water
mark, its use, disposition, management, and control involve nationai
interests and national responsibilities, thereby giving rise to paramount’
national rights in it. United States v. California, 332 U. 8. 19. P. 719.

(e) The “equal footing” clause prevents extension of the sovereignty
of a State into the domain of political and sovereign power of the United
States from which the other States have been excluded, just as it prevents
a contraction of sovereignty which would produce inequality among the
States. Pp. 719-720.

»
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3. That Texas in 1941 sought to extend its boundary to a line in the Gulf
of Mexico 24 marine miles beyond the three-mile limit and asserted owner-
ship of the bed within that area and in 1947 sought to extend the boundary
to the outer edge of the continental shelf do not require a different result.
United States v. Louisiana, ante, p. 699. P. 720.

4. The motions of Texas for an order to take depositions and'for the appoint-
ment of a special master are denied, because there is no need to take
evidence in this case. Pp. 715, 720.

5. In ruling on a motion by the United States for leave to file the complaint
in this case, 337 U. S. 902, and on a motion by Texas to dismiss the com-

laint for want of original jurisdiction, 338 U. 8. 806, this Court, in effect,
eld that it had original jurisdiction under Art. II1. § 2, Cl, 2 of the Consti-
tution, even though Texas had not consented to be sued. Pp. 709-710.

The case and the earlier proceedings herein are stated in the opinion at pp.
709-712. The conclusion that the United States is entitled to the relief prayed
for is reported at p. 720.

Solicilor General Perlman argued the case for the United States. With him
on the brief were Attorney General McGrath, Assistant Attorney General Vanech,
Arnold Raum, Oscar H. Davis, Robert E. Mulroney, Robert M. Vaughan, Fred-
erick W. Smith and George S. Swarth.

Price Dantel, Attorney General of Texas, and J. Chr%g Dougherty, Assistant
Attorney General, argued the cause for the defendant. ith them on the brief
were Jesse P. Luton, Jr., K. Bert Watson, Dow Heard, Walton S. Roberts, Clauds
C. McMillan, Fidencio M. Guerra, and Mary K. Wall, Assistant Attorneys Gen-
eral, and Roscoe Pound and Joseph Walter Bingham.

MRg. Justice Doucuas delivered the opinion of the Court.

This suit, like its companion, United States v. Louisiana, anle, p. 699, decided
this day, invokes our original jurisdiction under Art. 1II, § 2, Cl. 2 of the Consti-
tution and puts into issue the conflicting claims of the parties to oil and other
products under the bed of the ocean below low-water mark off the shores of Texas.

The complaint alleges that the United States was and is—

“the owner in fee simple of, or possessed of paramount rights in, and full

dominion and power over, the lands, minerals and other things underlying

the Gulf of Mexico, lying seaward of the ordinary low-water mark on the
coast of Texas and outside of the inland waters, extending seaward to the
outer edge of the continental shelf and bounded on the east and southwest,
respectively, by the eastern boundary of the State of Texas and the boundary
between the United States and Mexico.”
The complaint is in other material respects identical with that filed against
Louisiana. The prayer is for a decree ajudging and declaring the rights of the
United States as against Texas in the above-described area, enjoining Texas
and sll persons claiming under it from continuing to trespass upon the area in
violation of the rights of the United States, and requiring Texas to account to
the United States for all money derived by it from the area subsequent to June
23, 1947, | .

Texas opposed the motion for leave to file the complaint on the grounds that
the Attorney General was not authorized to bring the suit and that the suit, if
brought, should be instituted in a District Court. And Texas, like Louisiana,
moved to dismiss on the ground that since Texas has not consented to be sued,
the Court had no original jurisdiction of the suit. After argument, we granted
the motion for leave to file the complaint., 337 U. 8. 902. Texas then moved to
dismiss the comglaint on the ground that the suit did not come within the original
jurisdiction of the Court. She also moved for a more definite statement or for a
bill of particulars and for an extension of time to answer. The United States
then moved for judgment. These various motions were denied and Texas was
granted thirty days to file an answer. 338 U. S. 806.

Texas in her answer, as later amended, renews her objection that this case is
not one of which the Court has original jurisdiction; denies that the United
States is or ever has been the owner of the lands, minerals, etc., underlying the
Gulf of Mexico within the disputed area; denies that the United States is or ever
has been possessed of paramount rights in or full dominion over the lands, min-
erals, ete., underlying the Gulf of Mexico within said area except the paramount
%ower to control, improve, and regulate navigation which under the Commerce

lause the United States has over lands beneath all navigable waters and except
the same dominion and paramount power which the United States has over up-
lands within the United States, whether privately or state owned; denies that
these or any other paramount powers or rights of the United States include
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ownership or the right to take or develop or authorize the taking or developing of
oil or other minerals in the area in dispute without compensation to Texas;
denies that any paramount powers or rights of the United States include the
right to control or to prevent the taking or developing of these minerals by
Texas or her lessees except when necessary in the exercise of the paramount
federal.powers, as recognized by Texas, and when duly authorized by appropriate
action of the Congress; admits that she claims rights, title, and interests in said
lands, minerals, etc., and says that her rights include ownership and the right to
take, use, lease, and develop these properties; admits that she has leased some
of the lands in the area and received royalties from the lessees but denies that
the United States is entitled to any of them; and denies that she has no title to
'or interest in any of the lands in the disputed area. .

As an affirmative defense, Texas asserts that as an independent nation the
Republic of Texas had open, adverse, and exclusive possession and exercised
jurisdiction and control over the land, minerals, etc., underlying that part of
the Gulf of Mexico within her boundaries established at three marine leagues
from shore by her First Congress and acquiesced in by the United States and
other major nations; that when Texas was annexed to the United States the
claim and rights of Texas to this land, minerals, etc., were recognized and
preserved in Texas; that Texas continued as a State to hold open, adverse, and
exclusive possession, jurisdiction, and control of these lands, minerals, ete.,
without dispute, challenge, or objection by the United States; that the United
States has recognized and acquiesced in this claim and these rights; that Texas
under the doctrine of prescription has established such title, ownership, and
sovereign rights in the area as preclude the granting of the relief praved.

As a second_affirmative defense, Texas alleges that there was an agreement
between the United States and the Republic of Texas that upon annexation
Texas would not cede to the United States but would retain all of the lands,
minerals, etc., underlying that part of the Gulf of Mexico within the original
boundaries: of the Republic.

As a third affirmative defense, Texas asserts that the United States acknowl-

edged and confirmed the three-league boundary of Texas in the Gulf of Mexico
as declared, established, and maintained by the Republic of Texas and as
retained by Texas under the annexation agreement.
M Texas then moved for an order to take depositions of specified aged persons
respective the existence and extent of knowledge and use of subsoil minerals
within the disputed area prior to and since the annexation of Texas, and the
uses to which Texas has devoted parts of the area as bearing on her alleged
prescriptive rights. Texas also moved for the appointment of a special master
to take evidence and report to the Court. '

The United States opposed these motions and in turn moved for judgment
asserting that the defenses tendered by Texas were insufficient in law and that
no issue of fact had been raised which could not be resolved by judicial notice.
We set the case down for argument on that motion.

We are told that the considerations which give the Federal Government
paramount rights in, and full dominion and power over, the marginal sea off
the shores of California and Louisiana (see United States v. California, 332
U. 8. 19; Undiled States v. Louisiana, supra) should be equally controiling when
we come to the margina) sea off the shores of Texas. It is argued that the national
interests, national responsibilities, and national concerns which are the basis of
the paramount rights of the National Government in one case would seem to be
equally applicable in the other.

But there is a difference in this case which, Texas says, requires a different result.
That difference is largely in the preadmission history of Texas.

The sum of the argument is that prior to annexation Texas had both dominium
(ownership or proprietary rights) and imperium (governmental powers of regu-
‘lation and control) as respects the lands, minerals, and other products under-
lying the marginal sea. In the case of California we found that she, like the
original thirteen colonies, never had dominium over that area. The first claim
to the marginal sea was asserted by the National Government. We held that
protection and control of it were, indeed, a function of national external sov-
.ereignty, 332 U. 8. 31-34. The status of Texas, it is said, is different: Texas,
when she came into the Union, retained the dominium over the marginal sea
which she had previously acquired and transferred to the National Government
only her powers of sovereignty—her imperium—over the marginal sea.

This argument leads into several chapters of Texas history.
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"The Republic of Texas was proclaimed by a convention on March 2, 1836.
The United States ? and other nations 3 formally recognized it. The Congress of
. Texas on December 19, 1836, passed an act defining the boundaries of the
Republic.* The southern boundary was <described as follows: “beginning at
the mouth of the Sabine river, and running west along the Gulf of Mexico three
leagues from land, to the mouth of the Rio Grande.”® Texas was admitted
to the Union in 1845 “on an equal footing with the original States in all respects
whatever.”” *  Texas claims that during the period from 1836 to 1845 she had
brought this marginal belt into her territory and subjected it to her domestic
law which rccognized ownership in minerals under coastal waters. This the
United States contests. Texas also claims that under international law, as it
had evolved by the 1840’s, the Republic of Texas as a sovereign nation became
the owner of the bed and sub-soil of the marginal sea vis-d-vis other nations.
Texas claims that the Republic of Texas aéquired during that period the same
interest in its marginal sea as the United States acquired in the marginal sea off
California when it purchased from Mexico in 1848 the territory from which
California was later formed. This the United States contests.

The Joint Resolution annexing Texas 7 provided in part:

“Said State, when admitted into the Union, after ceding to the United
States, all public edifices, forlifications, barracks, porls and harbors, navy
and navy yards, docks, magazines, arms, armaments, and all other property
and means perlaining lo the public defence belonging to said Republic of
Texas, shall retain all the public funds, debts, taxes, and dues of every
kind, which may belong to or be due and owing said republic; and shall
also retain all the vacant and unappropriated lands lying within its limits,
to be applied to the payment of the debts and liabilitics of said Republic
of Texas, and the residue of said lands, after discharging said debts and
liabilities, to be disposed of as said State may direct; but in no event are
said debts and liabilitics to become a charge upon the Government of the
United States.” [Italics added.]

The United States contends that the inclusion of fortifications, barracks, ports
and harbors, navy and navy yards, and docks in the cession clause of the
Resolution! demonstrates an intent to convey all interests of the Republic in
the marginal sea, since most of these properties lie side by side with, and
shade into, the marginal sea. It stresses the phrase in the Resolution ‘‘other
property and means pertaining to the public defence.” 1t argues that posses-
sion by the United States in the lands underlying the marginal sea is a defense
necessity. Texas maintains that the construction of the Resolution both by
the United States and Texas has been restricted to properties which the Republic
actually used at the time in the public defense. ’

The United Statces contends that the  vacant and unappropriated lands’ which
by the Resolution were retained by Texas do not include the marginal belt. It
argucs that the purpose of the clause, the circumstances of its inclusion, and
the meaning of the words in Texas and federal usage give them a more re-
stricted meaning. Texas replies that since the United States refused to assume
the liabilities of the Republic it was to have no claim to the assets of the Republic
except the defense properties expressly ceded.

In the California case, ncither party suggested the necessity for the introduc-
tion of evidence (332 U. S. 24). But Texas makes an earnest plea to be heard
on the facts as they bear on the circumstances of her history which, she says,
sets her apart from the other States on this issue.

The Court in original actions, passing as it does on controversies between
sovercigns which involve issues of high public importance, has always been
liberal in allowing full development of the facts. PJnited States v. Texas, 162
U. 8. 1; Kansas v. Colorado, 185, U. S. 125, 144, 145, 147; Oklahoma v. Tezas, 253
U. 8. 465, 471. If there were a dispute as to the meaning of documents and the
answer was to be found in diplomatic correspondence, contemporary construe-

i1 Laws, Rep. of Texas, p. 6

1 See tho Resolution passed by the Senate March 1, 1837 (Cong. Globe, 24th Cong., 2d Sess., p. 270), the
appropriation of o salary for a diplomatic ngent to Texas (5 Stat. 170), and the confirmation of a chargé
d’aftalres to the Republic in 1837, 5 Exec, Journ, 17.
N' S:sc lz ((llnmmel‘s Laws of Texas, 655, 880, 888, 905, for recognition by France, Great Britain, and The

ctherlands,

41 Laws, Rep, of Texas, . 133,

$ The traditional three-mile maritime belt i one marine league or three marine miles in width. Omne
marine lengue is 3.45 English statute miles.

§ Sce Joint Resolution approved December 20, 1845, 9 Stat. 108,

T Jolnt Resolution approved March 1, 1845, 6 Stat. 797,
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tion, usage, international law and the like, introduction of evidence and a full
hearing would be essential.

We conclude, however, that no such hearing is required in this case. - We are
of the view that the ‘“equal footing” clause of the Joint Resolution admitting
Texas to the Union disposes of the present phase of the controversy.

The ‘“‘equal footing’’ clause has long been held to refer to political rights and
to sovereignty. See Stearns v. Minnesota, 179 U. 8. 223, 245. It does not, of
course, include economic stature or standing There has never been equality
among the States in that sense. Some States when they entered the Union
had within their boundaries tracts of land belonging to the Federal Government;
others were sovereigns of their soil. Some had special agreements with the Fed-
eral Government governing property within their borders. See Stearns v. Min-
nesola, supra, pp. 243-245. Area, location, geology, and latitude have created
great diversity in the economic aspects of the several States. The requirement
of equal footing was designed not to wipe out those diversities but to create
parity as respects political standing and sovereignty. .

Yet the “equal footing” clause has long been held to have a direct effect on
certain property rights. Thus the question early arose in controversies be-
tween the Federat Government and the States as to the ownership of the shores
of navigable waters and the soils under them. It was consistently held that
to deny to the States, admitted subscquent to the formation of the Union,
ownership of this property would deny them admission on an equal footing with
the original States, since the original States did not grant these properties to
the United States but reserved them to themaselves. See Pollard’s Lessee v.
Hagan, 3 How. 212, 228-229; Mumford v. Wardwell, 6 Wall, 423, 436; Wcber v.
Harbdor Comm’rs. 18 Wall. 57, 65-66; Knight v. U. 8. Land Assn., 142 U. S. 161,
183; Shively v. Bowlby, 152 U. 8. 1, 26; United States v. Mission Rock Co., 189
U. 8. 391, 404. The theory of these decisions was aptly summarized by Mr.
Justice Stone speaking for the Court in United States v. Oregon, 295 U. 8. 1,
14 as follows: 8

*‘Dominion over navigable waters and property in the soil under them are
so identified with the sovereign power of government that a presumption
against their separation from sovereignty must be indulged in construing
either grants by the sovereign of the lands to be held in private ownershisp
or transfer of sovereignty itself. See Massachusetts v. New York, 271 U. S.
65, 89. For that reason, upon the admission of a State to the Union, the
title of the United States to lands underlying navigable waters within the
States passes to it, as incident to the transfer to the State of local sovereignty,
and is subject only to the paramount power of the United States to control
such waters for purposes of navigation in interstatc and foreign commerce.”

The “equal footing” clause, we hold, works the same way in the converse
situation presented by this case. It negatives any implied, special limitation
of any of the paramount powers of the United States in favor of a State. Texas
prior to her admission was a Republic. We assume that as a Republic she had
not only full sovereignty over the marginal sea but ownership of it, of the land
underying it, and of all the riches which it held. In other words, we assume that
it then had the dominium and tmperium in and over this belt which the United’
States now claims. When Texas came into the Union, she ceased to be an inde-
pendent nation. She then became a sister State on an “equal footing’’ with all
the other ‘States. That act concededly entailed a relinquishment of some of her
sovereignty. The United States then took her place as respects foreign commerce,
the waging of war, the making of treaties, defense of the shores, and the like.
In external affairs the United States became the sole and exclusive spokesman
for the Nation. We hold that as an incident to the transfer of that sovereignty
any claim that Texas may have had to the marginal sea was relinquished to
the United States.

We stated the reasons for this in United States v. California, p. 35, as follows:

“The three-mile rule is but a recognition of the necessity that a govern-
ment next to the sea must be able to protect itself from dangers incident

9 The same idea was expressed somewhat differently by Mr. Justice Field in Weber v. Flarbor Comm'rs
gupra, pp. 65-06 as follows: “Although the title to the soil under the tidewaters of the bay was acquired by
the United States by cession from Mexico, equally with the title to the upland, they held it only in trust for
the future State. Upon the admission of California into the Union upon equal footing with the original
Btates, absolute property in, and dominion and sovereignty over, all soils under the tidewaters within her
limits passed to the State, with the consequent right to dispose of the title to any part of said soils in such
manner as she might deem proper suhject only to the paranmount right of navigation over the waters, so far
as'such-navigation might be required by the necessities of commerce with foreign nations or among the sev-
erul States, the regulation of which was vested in the General government.”
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to its location. Tt must have powers of dominion and regulation in-the
interest of its revenues, its health, and the security of its people from wars
waged on or too near its coasts. And insofar as the nation asserts its rights
under international law, whatever of value may be discovered in the seas
next to its shores and within its protective belt, will most naturally be appro-
priated for its use. But whatever any nation does in the open sea, which
detracts from its common usefulness to nations, or which another nation may
charge detracts from it, is a question for consideration among nations as
such, and not their separate governmental units. What this Government
does, or even what the states do, anywhere in the ocean, is a subject upon
which the nation may enter into and assume treaty or similar international
obligations. See United States v. Belmont, 301 U. S. 324, 331-332. The
very oil about which the state and nation here contend might well become
the subject of international dispute and settlement.” :

And so although dominium and imperiwm are normally separable and separate,®

this is an instance where property interests are so subordinated to the rights

of sovereignty as to follow sovereignty.

It is said that there is no nccessity for it—that the sovereignty of the sea can
be complete and unimpaired no matter if Texas owns the oil underlying it. Yet,
as pointed out in United States v. California, once low-water mark is passed
the international domain is reached. Property rights must then be so subordi-
nated to political rights as in substance to coalesce and unite in the national
sovereign. Today the controversy is over oil. Tomorrow it may be over some
other substance or mineral or perhaps the bed of the ocean itself. If the prop-
erty, whatever it may be, lies seaward of low-water mark, its use, disposition,
management, and control involve national interests and national responsibilities.
That is the source of national rights in it. Such is the rationale of the California
decision, which we have applied to Louisiana’s ease. The same result must be
reached here if ‘‘equal footing” with the various States is to be achieved. Unless
any claim or title which the Republic of Texas had to the marginal sea is subordi-
nated to this fuil paramount power of the United States on admission, there is
or may be in practical effect a subtraction in favor of Texas from the national
sovereignty of the United States. Yet neither the original thirteen States
(United States v. California, supra, pp. 31-32) nor California nor Louisiana
enjoys such an advantage. The “equal footing’’ clause prevents extension of the
sovereignty of a State into a domain of political and sovereign power of the
United States from which the other States have been excluded. just as it prevents
a contraction of sovercignty (Pollard’s Lessee v. Hagan, supra) which would pro-
duce inequality among the States. For equality of States means that they are
not “less or greater, or different in dignity or power.” See Coyle v. Smith, 221
U. 8. 559, 566. There is no need to take evidence to establish that meaning of
‘‘equal footing.” )

Texas in 1941 sought to extend its boundary to a line in the Gulf of Mexico
twenty-four marine miles beyond the three-mile limit and asserted ownership
of the bed within that area.”® ~ And in 1947 she put the extended boundary to the
outer edge of the continental shelf.!*  The irrelevancy of these acts to the issue
before us has been adequately demonstrated in United States v. Louisiana. The
other contentions of Texas need not be detailed. They have been foreclosed by
United States v. California and United States v. Louisiana.

The motions of Texas for an order to take depositions and for the appoint-
ment of a Special Master are denied. The motion of the United States for
judgment is granted. The parties, or either of them, may before September 15,
1950, submit the form of decree to carry this opinion into effect.

So ordered.

Mpn. JusTiCE JACKSoN and MR. JusTice CLARK took no part in the consideration
or decision of this case. .

MRr. JusTice REED, with whom MR. Justice MINToN joins, dissenting.

This case brings before us the ‘application of United States v. California, 332
U. 8. 19, to Texas. Insofar as Louisiana is concerned, I see no difference between
its situation and that passed upon in the California case. Texas, however,
presents a variation which requires a different resuit.

The California case determines, p. 36, that since ‘‘paramount rights run to the
states in inland waters to the shoreward of the low-water mark, the same ration-
ale leads to the conclusion that national interests, responsibilities, and therefore

* Boo the statement of Mr. Justice Field (then Chief Justice of the Supreme Court of California) in Moore
v. Smaw, 17 Cal, 199, 218-219, : :

1* Act of May 16, 1841, L. Texas, 47th Leg., p. 454,
1 Act of May 23, 1947, L. Texas, 50th Leg., p. 451,
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national rights are paramount in waters lying to the seaward in the three-mile
belt.” Thus the Court held, p. 39, that the Federal Government has power over
that belt, an incident of which is “‘full dominion over the resources of -the soil
under that water area, including oil.” But that decision was based on the prem~
ise, pp- 32-34, that the three-mile belt had never belonged to California. The
California case points out that it was the United States which had acquired this
seacoast area for the Nation. Sovereignty over that area passed from Mexico to
this country. The Court commented that similar belts along their shores were
not owned by the original seacoast states. Since something akin to ownership of
the similar area along the coasts of the original states was thought by the Court
to have been obtained through an assertion of full dominion by the United States
to this hitherto unclaimed portion of the earth’s surface, it was decided that a
similar right in the California area was obtained by the United States. The
contrary is true in the case of Texas. The Court concedes that prior to the Reso-
lution of Annexation, the United States recognized Texas ownership of the three-
league area claimed by Texas.1 .

The Court holds immaterial the fact of Texas’ original ownership of this mar-
ginal sea arca, because Texas was admitted on an “equal footing” with the other
states by the Resolution of Annexation. 5 Stat. 797 The scop. of the “cqual
footing’’ doctrine, however, has been thought to embrace only political rights or
those rights considered necessary attributes of state sovereignty Thus this
Court has held in a consistent line of decisions that, since the orivinal states, as
an incident of sovereignty, had ownership and dominion over lands under navi-
gable waters within fheir jurisdiction, states subsequently admitted must he
accorded cquivalent ownership. E. g. Pollard v. Hagan, 3 How 212; Martin v.
Waddell, 16 Pet. 367. But it was an articulated premise of the California deci-
sion that the thirteen original states neither had asserted ownership nor had held
dominion over the three-mile zone as an incident of sovereignty

“BEqual footing” has heretofore brought to a state the ownership of river beds,
but never before has that phrase been interpreted to take away from a newly
admitted state property that it had theretofore owned. 1 see no constitutional
requirement that this should be done and I think the Resolution of Annexation
left the marginal sea area in Texas. The Resolution expressly consented that
Texas should retain all ‘“‘the vacant and unappropriated lands lying within its
limite.” An agreement of this kind is in accord with the holding of this Court
that ordinarily lands may be the subject of compact between a state and the
Nation. Stearns v. Minnesota, 179 U. é 223, 245 The Court, however, does not
decide whether or not ‘‘the vacant and unappropriated lands lying within its
limits” (at the time of annexation) inciudes the land under the marginal sea.
1 think that it does include those lands. Cf. Hynes v. Grimes Packing Co., 337
U. S. 86, 110 At least we should permit evidence of its meaning.

Instead of deciding this question of cession, the Court relies upon the need
for the United States to control the area seaward of low water because of its
international responsibilities It reasons that full dominion over the resources
follows this paramount responsibility, and it refers to the California discussion
of the point 332 U.S at35. But the argument based on international responsi-
bilities prevailed in the California case because the marginal sea area was staked
out by the United States. The argument cannot reasonably be extended to
Texas without a holding that Texas ceded that area to the United States. )

The necessity for the United States to defend the land and to handle inter-
national affairs is not enough to transfer property rights in the tmarginal sea
from Texas to the United States. Federal sovereignty is paramount within na-
tional boundaries, but federal ownership depends on taking possession, as the
California case holds; on consent, as in the case of places for federal use; or on
purchase, as in the case of Alaska or the Territory of Louisiana. The needs
of defense and forei‘%n affairs alone cannot transfer ownership of an ocean bed
from a state to the Federal Government any more than they could transfer iron
ore under uplands from state to federal ownership. National responsibility is
no greater in respect to the marginal sea than it is toward every other particle
of American territory. In my view, Texas owned the marginal area by virtue
of its original proprietorship; it has not been shown to my satisfaction that it
lost it by the terms of the Resolution of Annexation.

I would deny the United States motion for judgment.

Mg. JusTICE FRANRFURTER.?}

1 See the statement in the Court’s opinion as to the chapters of Texas history,
t[RePORTER'S NOTE.—This ig also the opinion of MR, JUsTICE FRANKFURTER in No. 12, Original, United
States v. Louisiana, anie, p. 699.) .
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Time has not made the reasoning of Uniled States v. California, 332 U. S. 19,
more persuasive but the issue there decided is no longer open for me. It is rele-
vant, however, to note that in rejecting California’s claim of ownership in the
off-shore oil the Court carefully abstained from recognizing such claim of owner-
ship by the United States. This was emphasized when the Court struck out the
proprietary claim of the United States from the terms of the decree proposed
by the United States in the California case.*

I must leave it to those who deem the reasoning of that decision right to define
its scope and apply it, particularly to the historically very different situation of
Texas. Asis made clear in the opinion of MR. JusTicE REED, the submerged lands
now in controversy were part of the domain of Texas when she was on her own.
The Court now decides that when Texas entered the Union she lost what she had
and the United States acquired it. How that shift came to pass remains for me
a puzzle,

SuprrEME CoURT oF THE UNITED STATES
No. 13 Orig., October Term, 1950
UNITED STATES OF AMERICA, PLAINTIFF, v. STATE oF TExas
DECREE
(340 U. S. 900)

This cause came on to be heard on the motion for judgment filed by the plaintiff
.and was argued by counsel.

For the purpose of carrying into effect the conclusions of this Court as stated
in its opinion announced June 5, 1950, it is ORDERED, ADJUDGED, AND DECREED
A8 follows:

1. The United States of America is now, and has been at all times pertinent
hercto, possessed of paramount rights in, and full dominion and power over,
the lands, minerals, and other things underlying the Gulf of Mexico, lying sea-
ward of the ordinary low-water mark on the coast of Texas, and outside of the
inland waters, extending seaward to the outer edge of the continental shelf and
bounded on the east and southwest, respectively, by the eastern boundary of
the State of Texas and the boundary between the United States and Mexico.
The State of Texas has no title thereto or property interest therein. '

2. The State of Texas, its privies, assigns, lessees. and other persons claiming
under it are hercby enjoined from carrying on any activities upon or in the
submerged area described in paragraph 1 hereof for the purpose of taking or
removing therefrom any petroleum gas or other valuable mineral products, and
from taking or removing therefrom any petroleum, gas, or other .valuable mineral
products, except under authorization first obtained from the United States.
On appropriate showing, the United States may obtain the other injunctive relief
prayed for in the complaint. .

3. The United States is entitled to a true, full, and accurate accounting from
the State of Tcxas of all or any part of the sums of money derived by the State
from the area described in paragraph 1 hereof subsequent to June 5, 1950, which
are properly owing to the United States under the opinion entered in this case
on June 5, 1950, this decree, and the applicable principles of law.

4. Jurisdiction is reserved by this Court to enter such further orders and to
issue such writs as may from time to time be deemed advisable or necessary to
give full force and effect to this decree.

DecemBer 11, 1950,

MR. JusTicE JacksoN and MR. JusticeE CLARK took no part in the consideration
or decision of this case.

* The decree proposed by the United States read in part:

“1. The United States of America is now, and has been at all times pertinent thereto, possessed of para-
mount rights of gro rietorship in, and full domination and power over, the lands, min , and other tgmxa
underlying the Pacific Ocean. . . .”

The italicized words were omitted in the Court’s decree. 332 U. 8. 804, 805,
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APPENDIX D
:Excerpt fromn The Federal Register of January 20, 1953, vol. 18, No. 13]
ExecuTive OrbpER 10426

SETTING ASIDE SUBMERGED LANDS OF THE CONTINENTAL SHELF AS A NAVAL
X PETROLEUM RESERVE

By virtue of the authority vested in me as President of the United States, it
is ordered as follows:

Secrion 1. (a) Subject to valid existing rights, if any, and to the provisions of
this order, the lands of the continental shelf of the United States and Alaska lying
seaward of the line of mean low tide and outside the inland waters and extending
to the furthermost limits of the paramount rights, full dominion, and power of
the United States over lands of the continental shelf are hereby set aside as a
naval petroleum reserve and shall be administered by the Secretary of the Navy.

(b) The reservation established by this section shall be for oil and gas only,
and shall not interfere with the use of the lands or waters within the reserved
area for any lawful purpose not inconsistent with the reservation.

Sec. 2. The provisions of this order shall not affect the operating stipulation
which was entered into on July 26, 1947, by the Attorney General of the United
States and the Attorney General of California in the case of United States of
America v. State of California (in the Supreme Court of the United States,
Qctober Term, 1947, No. 12, Original), as thereafter extended and modified.

Sec. 3. (a) The functions of the Secretary of the Interior under Parts II and
III of the notice issued by the Secretary of the Interior on December 11, 1950,
and entitled “Qil and Gas Operations in the Submerged Coastal Lands of the
Gulf of Mexico” (15 F. R. 8835), as supplemented and amended, are transferred
to the Secretary of the Navy; and the term ‘“‘Secretary of the Navy” shall be
substituted for the term ‘‘Secretary of the Interior” wherever the latter term
occurs in the said Parts IT and ITI.

(b) Paragraph (c) of Part III of the aforesaid notice dated December 11, 1950,
as amended. is amended to read as follows:

*“(c) Theremittance shall be deposited in a suspense account within the Treasury
of the United States, subject to the control of the Secretary of the Navy, the pro-
ceeds to be expended in such manner as may hereafter be directed by an act of
Congress or, in the absence of such direction, refunded (which may include a re-
fund of the money for reasons other than those hereinafter set forth) or deposited
into the general fund of the Treasury, as the Secretary of the Navy may deem to
be proper.”

(c) }I‘he provisions of Parts II and III of the aforesaid notice dated December
11, 1950, as supplemented and amended, including the amendments made by
this order, shall continue in effect until changed by the Secretary of the Navy.

Sec. 4. Executive Order No. 9633 of September 28, 1945, entitled ‘“Reserving
and Placing Certain Resources of the Continental Shelf under the Control and
Jurisdiction of the Secretary of the Interior” (10 F. R. 12305), is hereby revoked.

Harry S. TrumMman,

Tee Wurte Housg,

January 16, 1953,

(F. R. Doc. 53-734; Filed, Jan, 16, 1953; 4:56 p. m.)

APPENDIX E

There is set forth below the text of the report of the Senate Judiciary
Committee, 80th Congress, on S. 1988, the quitclaim bill which is
identical in substance with Senate Joint Resolution 13 as introduced:
This report, while prepared before the decisions in the Louisiana and
Texas cases, is deemed to be of such pertinence to the present issues,
because of its comprehensive presentation of the historical. factual,
and judicial background of the submerged lands issue, that it is
reprinted in full. It will be noted that the report speaks of the
opposition of the Department of the Interior and the Attornev
General to quitclaim legislation. While such was the fact in 1248
when S. 1988 was reported. the present Attorney General and Secre-
tary of the Interior have appeared before the committee to express
support of the legislation of the type of Senate Joint Resolution 13.
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Calendar No. 1649

80T CoNGREsS }\ SENATE { Rerorr
2d Seasion No. 1592

CONFIRMING AND ESTABLISHING THE TITLES OF THE STATES
TO LANDS AND RESOURCES IN AND BENEATH NAVIGABLE
WATERS WITHIN STATE BOUNDARIES AND TO PROVIDE FOR
THE USE AND CONTROL OF SAID LANDS AND RESOURCES

June 10 (legislative day, June 1), 1948.—Ordered to be printed

Mr. Moorg, from the Committee on the Judiciary, submitted the
following

REPORT

[To accompany S. 1988)

The Committee on the Judiciary, to whom was referred the bill
(S. 1988)! to confirm and establish the titles of the States to lands
and resources in and beneath navigable waters within State bound-
aries and to provide for the use and control of said lands and resources,
having considered the same, report the bill to the Senate favorably,
with amendments, and recommend that the bill, as amended, do pass.

The amendments are as follows:

COMMITTEE AMENDMENT NO. 1

On page 1, line 3, strike out down through and including line 7,
page 6, and insert in lieu thereof the following:

That the United States of America, recognizing—

(a) that the several States, and the others as hereinafter mentioned, since
July 4, 1776, or since their formation and admission to the Union, have
exercised full powers of ownership of all lands beneath navigable waters within
their respective boundaries and all natural resources within such lands and
waters, and full control of said natural resources, with the full acquiescence
and approval of the United States and in accordance with many pronounce-
ments of the Supreme Court and decisions of the executive departments of
the Federal Government that such lands and resources were vested in the
respective States as an incident to State sovereignty and that the exercise
of such powers of ownership and control has not in the past impaired or
interfered with and will not impair or inter{ere with the exercise by the Fed-
eral Government of its constitutional powers in relation to said lands and
navigable waters and to the control and regulation of commerce, navigation,
national defense, and international relations; and

t By Mr. Moore (for himself and Mr. McCarran, Mr. Knowland, Mr. Bricker, Mr. Hawkes, Mr. Butlsy
Mr. Holland, Mr, hastland, Mr. Martin, Mr. Ellender, Mr, 8altonstall,"Mr. O'Conor, Mr. O'Daniel,
Mt. Downey. Mr. Coanally, Mr. Byrd. Mr. Overton, Mr. Hickenlooper, Mr. Brooks. and Mr Capper).
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-.(b) that the several States, their subdivisions, and persons lawfully acting
pursuant to State authority have expended enormous sums of money on.
improving and reclaiming said lands and in developing the natural resources
in said lands and waters in full reliance upon the validity of their titles; and

(¢) that a recent decision of the Supreme Court held that the Federal
.Government hag.certain paramount powers with respect to a portion of said
lands without reaffirming or settling the ultimate question of ownership of
such lands and resources, but said decision recognizes that the question of
the ownership and control of said lands and natural resources, is within the
. “congressional area of national Eower” and that Congress will not execute
its powers ‘in such way as to bring about injustices to States, their sub-
divisions, or persons acting pursuant to their permission”;

#t is hereby determined and deciared to be in the public interest that title to and
ownership of the lands beneath navigable waters within the boundaries of the
respective States, and the natural resources within such lands and waters, and
the right and power to control, develop, and use the said natural resources in
accordance with applicable State law be, and they are hereby recognized, con-
firmed, established, and vested in the respective States or the persons lawfully
entitied thereto under the law as establisged by the decisions of the respective
courts of such States, and the respective grantees, lessees, or successors in interest
thereof; and the United States hereby releases and relinquishes unto said States
and persons aforesaid all right, title, and interest of the United States, if any
it has, in and to all said lands, improvements, and natural resources, and releases
and relinquishes all claims of the United States, if any it has, arising out of any
operations of said States or persons pursuant to State authority upon or within
said lands and navigable waters: Provided, however, That nothing in this Act
shall affect the use, development, improvement, and control by or under the
authority of the United States of said lands and waters for the purposes of navi-
gation or flood control or the production or distribution of power, or be construed
as the release or relinquishment of any rights of the United States arising under
the authority of Congress to regulate or improve navigation or to provide for
flood control or the production or distribution of power.
SEC. 2. As used in this Act—

‘(8) the term ‘lands beneath navigable waters” includes (1) all lands within
the boundaries of each of the respective States which were covered by waters
navigable under the laws of the United States, at the time such State became
a member of the Union, and all lands permanently or periodically covered by
tidal waters up to but not above the line of mean high tide and seaward to a
line three geographical miles distant from the coast line of each such State
and to the boundary line of each such State where in any case such bound-

_ary, as it existed at the time such State became a member of the Union, or as
heretofore or hereafter approved by Congress, extends seaward (or into the
Great Lakes or Gulf of Mexico) beyond three geographical miles, and (2) all
lands formerly beneath navigable waters, as herein defined, which have been
filled or reclaimed; the term ““boundaries’ includes the seaward boundaries of
a State or its boundaries in the Gulf of Mexico or any of the Great Lakes as
they existed at the time such State became a member of the Union, or as here-
tofore or hereafter approved by the Congress, or as extended or confirmed
pursuant to section 3 hereof;

(b) the term ‘‘coast line’”’ means the line of ordinary low water along that
portion of the coast which is in direct contact with the open sca and the line
marking the seaward limit of all estuaries, ports, harbors, bays, straits, and
sounds, and all other bodies of water which are landward of the open sea;

(c) the term “grantees’ and “‘lessees” include (without limiting the gener-
alty thereof) all political subdivisions, municipalities, and persons holding
-grants or leascs from a State to lands beneath navigable waters if such grants
or leases were issued in accordance with the constitution, statutes, and deci-
sions of the courts of the State in which such lands are situated; and the term
‘“person’’ shall include corporations, partnerships, and associations; -

(d) the term “natural resources’ shall not include water power or the use
of water for the production of power; )

(e) the term ‘‘lands beneath navigable waters” shall not include the beds
of streams in lands now or heretofore constituting a part of the public lands
of the United States if such streams were not meandered in connection with
the public survey of such lands under the laws of the United States.
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8ec. 8. Any State which has not already done so may extend its seaward
boundaries (or its boundaries in the Great Lakes) to a line three geographical
miles distant from its coastline. Any claim heretofore or hereafter asserted either
by constitutional provision, statute, or otherwise, indicating the intent of a
State to extend its boundaries to a line three geographical miles distant from its
coastline is hereby approved and confirmed, without prejudice to its claim, if any
it has, that its boundaries extend beyond that line. i €
8ec. 4. There is excepted from the operation of the first section of this Act—
(a) all lands and resources therein or improvements thereon which have
been lawfully acquired by the United States from any State or from any
erson in whom title had vested under the decisions of the courts of ‘such
tate, or their respective grantees, or'successors in interest, by cession, grant,
quitclaim, or condemnation, or from any other owner or owners thereof by
conveyance or by condemnation, provided such owner or owners had lawfully
acquired the title to such lands and resources in accordance with the statutes
or decisions of the courts of the State in which the lands are located; and
(b) such lands beneath navigable waters within the boundaries of the
respective States and such interests therein as the United States is lawfully
entitled to under the law as established by the decisions of the courts of the
State in which the land is situated, or which are held by the United States in:
}r\:;t for the benefit of any tribe, band, or group of Indians or for individual
ndians. .
8ec. 5. (a) The United States retains all its powers of regulation and control
of said lands and. navigable waters for the purposes of commerce, navigation,-
national defense, and international affairs except those rights to the ownership,
use, development, and control of the lands and natural resources, which are
specifically recognized, confirmed, established, and vested in the respective States.
and others by the first section of this Act. . .
(b) In time of war or when necessary for national defense, and the Congress or
the President shall so prescribe, the United States shall have the right of first re--
fusal to purchase at the prevailing market price, all or any portion of the said
natural resources, or to acquire and use any portion of said lands by proceeding in
accordance with due process of law and paying just compensation therefor. -
Sec. 6. Nothing in this Act shall be deemed to affect the determination by
legislation or judicial decree of any issues between the United States and the
ms‘s)ective States relating to the ownership or control of that portion of the subsoil
and sea bed of the Continental shelf lying seaward and outside of the area of lands
beneath navigable waters, described in section 2 hereof. ‘
S8ec. 7. Nothing in this Act shall be deemed to amend, modify, or repeal the
Acts of July 26, 18668 (14 Stat. 251), July 9, 1870 (16 Stat. 217), March 3, 1877
(19 Stat. 377), and June 17, 1902 (3é Stat. 388), and Acts amendatory thereof or
supplementary thereto.

COMMITTEE AMENDMENT NO. 2

Amend the title so as to read:

A bill to confirm and establish the titles of the States to lands beneath navigable
waters within State boundaries and natural resources within such lands and waters
and to provide for the use and control of said lands and resources.

STATEMENT

Hearings on S. 1988 and on companion measures introduced in
the House® were jointly conducted by the Committees on the Judiciary
of the House of Representatives and the Senate for a total of 17
dgyg, commencing on February 23, 1948, and concluding on March 18,
1948.

3 H, R. 4999, Bradley; H. R. 5010, Fletcher; H. R. 5099, McDonough; H. R, 5105, Bramblett; H. R. 5131,
Allen; H. R. 5128, Jackson; H. R. 6132, Nixon; H. R. 5136, Anderson; H. R, 5162, Allen; H. R. 5167, Poulson;
H. R. 5238, Passman; H. R. 6273, Groham; H. R, 5281; Gearhart; H. R. 5288, Russell; H, R. 6207, Gossett:
H. R, 5308, Gofl; H. R, 8320, Poterson; H. R. 8349, Colmer; H. R. 5372, Mack: H. R. 5380, Teaeue: H. R
5443, Jones; H. R. 5461, Horan; H. B. 8531, Hale; H. R, 8536, King; H. R. 5628, Weichel; H. B. 5660. Boges:
and H. R. 5880, Chadwick.
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1. Surporr FOR AND OPPOSITION TO THE LEGISLATION

Supported by public officials

The measure is actively supported by a large number of organiza-
tions composed of public officials, among which are (a) the National
Association of Attorneys General, made up of the attorneys general
of the 48 States; (b) Conference of Governors, composed of the
%oéernors of the 48 States; (¢) National Association of State Land
Officials; (d) American Association of Port Authorities; (¢) National
Institute of Municipal Law Officers; (f) Council of State Govern-
ments; (g) Conference of Mayors; (h) Interstate Oil Compact
Commission; (i) National Association of Secretaries of State; and
(9) Port of New York Authority. Hon. Millard F. Caldwell, Governor
of the State of Florida; Hon. J. Strom Thurmond, Governor of the
State of South Carolina; Hon. William Tuck, Governor of the State
of Virginia; Hon. Frank Carlson, Governor of the State of Kansas;
Hon. Beauford H. Jester, Governor of the State of Texas; and Hon.
Earl Warren, Governor of the State of California, appeared in person
to support the legislation. Numerous other State governors appeared
through personal representatives or filed statements in support of the
legislation. The attorneys general of 38 States appeared in person or
through their assistants and deputies or filed statements urging the
adoption of the legislation. Representatives of the State Legislature
of the State of California appeared in' person. Resolutions and
memorials in support of the legislation were received from a number
of State legislative bodies.

Supported by other organizations

Representatives of other organizations appeared to support the
bill, including (@) American Bar Association, (b) Texas Bar Associa-
tion, (¢) United States Chamber of Commerce, and (d) Independent
Petroleum Association of America. Also, numerous organizations
submitted statements and resolutions supporting the legislation,
including State teachers’ associations, civic organizations, and com-
mercial associations. .

Opposition :

It is opposed by the Departments of Justice, Interior, and National
Defense, and by a few persons and their lawyers, who, under the
provisions of the Federal Mineral Leasing Act, are attempting to
obtain from the. Federal Government, for a nominal consideration,
oil and gas leases on parts of the submerged lands that are the subject
matter of this legislation, some of which applications cover and
include submerged lands that have been developed for oil and gas
under State leases by the expenditure of millions of dollars and are
now producing large quantities of oil.

The bill was opposed by the legislative counsel of the National
Grange, who stateg, however, that it was the general policy of the
Grange to assist cooperative associations, some of which are engaged
in the business of producing, transporting, refining, and marketin,
petroleum and petroleum products to their members and the genera
public as well, and which have also filed application for Federal oil
and gas leases on hundreds of thousands of acres of the submerged
lands involved in this legislation. Congressman Sam Hobbs, of

abama, appeared and discussed with the committee his theory

72

S. Repts.. 83-1, vol. 1
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that the ““3-mile belt” was incapable of actual ownership.by any
nation within the common understanding of such term, but that title
actually rested in ‘“‘the family of nations.” A Washington corre-
spondent of the St. Louis Post-Dispatch also appeared and expressed
his personal opposition to the bill.

II. Purrosk or LEGisrATION

The purpose of S. 1988, as reported, like that of House Joint Resolu-~
tion 225, which passed the Seventy-ninth Congress by a very substan-
tial majority but was vetoed by President Truman, is to confirm and
establish the rights and claims of the 48 States, long asserted and
enjoyed with the approval of the Federal Government, to the lands
and resources beneath navigable waters within their boundaries; sub-
ject, however, to the right of the United States to exercise all of its
constitutional regulatory powers over such lands and waters.

II1. HisrorY or LEGISLATION

One hundred and sixty years of unchallenged ownership by the States

Throughout our Nation’s history the States have been in possession
of and exercising all the rights and attributes of ownership in the lands
and resources beneath the navigable waters within their boundaries.
During a period of more than 150 years of American jurisprudence
the Supreme Court, in the words of Mr. Justice Black,? had—
used language strong enough to indicate that the Court then believed that the
States also owned soils under all navigable waters within their territorial jurisdie-
tion, whether inland or not. .

That same belief was expressed in scores of Supreme Court opinions
and in hundreds of lower Federal courts’ and State courts’ opinions.
Similar beliefs ware expressed in rulings by Attorneys General of the
United States, the Department of the Interior, the War Department,
and the Navy Department. Lawyers, legal publicists, and those
holding under State authority accepted this principle as the well-
settled law of the land. '

As late as 1933, the then Secretary of the Interior, Harold L. Ickes,
in refusing to grant a Federal oil lease on lands under the Pacific
Ocean within the boundaries of California, recognized:—

Title to the soil under the ocean within the 3-mile limit is in the State of Cali-
fornia, and the land may not be appropriated except by authority of the State.
Claims of States first challenged by Federal officials in 1937

It was not until a few applicants for Federal oil leases and their
attorneys continued to insist that the United States owned the soil
under navigable waters, that, in the words of Mr. Ickes, “doubt”
arose in his mind as to which Government owned the submerged
lands. The “doubt” was first publicly expressed in the Nye resolu-
tion * introduced in the Seventy-fifth Congress in 1938, and was sub-
sequently expressed in the Hobbs and O’Connor resolutions ® and the

3 United States v. California (1947), 91 Law Ed. Advance Opinions, p. 1423.

¢Hearings before the Committes on the Judiciary, House of Representatives, 75th Oong., 3d sess., Feb-

ruary 1038, on 8. J. Res. 208

¥ Hoarings bofore Subcommittee No. 4, Committes on the Judiciary, House of Representatives, 76tb
Cong., 1st soss., March 1939, on H. J. Ros. 176 and 181, : ’
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Nye and Walsh resolutions ® introduced in the Seventy-sixth Congress
in 1939, all -of which failed of enactment. Had the Congress followed
the recommendations of the Departments of Interior, Justice, and
Navy, by enacting any one of the resolutions, it would have attempted
to appropriate for the United States, without compensation to the
States, the 3-mile marginal belt as a naval petroleum reserve, and the
Attorney General would have been authorized to establish through
judicial proceedings the Government’s title.

The theory advanced in 1938 and 1939 by the same Federal depart-
ments which now oppose S. 1988 was to the effect that the United
States had no right to appropriate the natural resources within the
submerged coastal lands unless the Congress, as the policy-making
branch of the Government, asserted what was contended to be a
dormant right. They spoke of the right as being ‘“novel” and one
never before asserted by the United States under the Constitution,
and as being a right which the States had been asserting and enjoying,
and would continue to assert and enjoy unless and until the Congress
changed the policy of the Federal Government. Congress, however,
did not change the long-existing and recognized policy.

Congress in 1946 recognized States’ claims

As a result of continuing threats of Sccretary of the Interior Ickes
to grant Federal leases on portions of the submerged coastal lands,
resolutions were introduced in 1945 in the Seventy-ninth Congress,

uieting title to these lands in the States. After extensive bearings,’
these resolutions were passed in 1946 as House Joint Resolution 225.%
However, the reaffirmation of the well-established policy was voided
through a veto by President Truman.® The House failed to override
the veto.!
* While the Congress was considering House Joint Resolution 225,
the Federal officials, being dissatisfied with the continued refusal of
Congress to appropriate property long claimed by the States, instituted
on May 29, 1945, a suit against the Pacific Western Oil Corp., a lessee
of the State of California, to recover part of the submerged lands
claimed by California and its lessee. ’

After House Joint Resolution 225 passed the House by a large vote,
and while it was pending in the Senate, the suit against Pacific Western
Oil Co. was voluntarily dismissed by Attorney General Clark, and an
original action was brought by him in the Supreme Court against the
State of California, wherein he alleged that the United States *“is the
owner in fee simple of, or possessed of paramount rights in and power
over” the submerged lands within 3 miles of the California coast.
These two suits were instituted and the latter one against California
was prosecuted after the Congress had refused in 1938 and again in
1939 requests of the Attorney General and other Federal officials for
permission to institute a suit for that purpose.”

The House, in failing to override the veto of House Joint Resolution
225 was no doubt influenced, as the President had been, by the pending
litigation.

¢ Hearings hefore Committee on Public Lands and Surveys, U. 8. Senate, 76tb Cong., 1st sess., Maroh
1939, on 8. ). Res. 83 and 92.

7 Joint hearings, Committee on the Judiciary, House of Representatives, and a special subeommittee of
the Senate Judiciary Committee, 79th Cong., 1st sess., on H. J. Res. 118 es al; hearings before the Committee
on tho .Tudlcmr{. U 8. Scnate, 79th Cong., 2d sess., on 8. J. Res. 48 and H. J. Res. 225.

~¥92 Congressional Record 9642, 10715 (1946).
. °92 Congressional Recerd 10660 (i946).
® 2 Congressional Record 10746 (1946).
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Decision of Supreme Court denying California ownership ‘

On June 23, 1947, the Supreme Court rendered its opinion in‘the
case of United States v. California, and on October 27, 1947, a decree
was entered which reads, in part, as follows:

1. The United States of America is now, and has been at all times pertinent
hereto, possessed of paramount rights in, and full dominion and power over, the
lands, minerals, and other things underlyving the Pacific Ocean lying seaward of
the ordinary low-water mark on the coast of Californis, and outside of the inland
waters, extending seaward three nautical miles and bounded on the north and
gouth, respectively, by the northern and southern boundaries of the State of
pali!ornin. The State of California has no title thereto or property interest there-
.

In the Court’s majority opinion, Mr. Justice Black said:

The crucial question on the merits is not merely who owna the bare legal title
to the lands under the marginal sea. The United States here asserts rights ip
two capacities transcending those of a mere property owner.

He then proceeded to define those two capacities as that of national
defense zmdp of conducting foreign relations.

Mr. Justice Black, in the majority opinion, stated further: ‘

As previously stated this Court has followed and reasserted the basic doetrine
of the Pollard case many times. And in doing so it has used language strong
enough to indicate that the Court then believed that States not only owned tide-
lands and soil under navigable inland waters, but also owned soils under all
navigable waters within their territorial jurisdiction, whether inland or not.

Thus the Court by its decision not only established the law differ-
ently from what eminent jurists, lawyers, and public officials for more
than a cent had believed it to be, but also differently from what
the Supreme Court apparently had believed it to be.

This committee, having heard the testimony of many able and dis-
tinguished State attorneys general, of representatives of the American
Bar Association and State Ear associations, and of other able and dis-
tinguished jurists and lawyers, is of the opinion that no decision of the
Supreme Court in many years has caused such dissatisfaction, con-
fusion, and protest as has the California case. We have heard it
described in such terms as ‘“novel,” “strange,” “extraordinary and
unusual,” “creating an estate never before heard of,” “a reversal of
what all competent people believed the law to be,” “‘creating a new
property interest,” ‘a threat to our constitutional system of dual
sovereignty,” “a step toward the nationalization of our natural
resources,’”’ ‘“‘causing pandemonium,” etc.

Power of Congress to reestablish long-accepted policy of State ownership

The committee recognizes that it is within the province of the
Supreme Court to define the law as the Court believes it to be at the
time of its opinion. However, the Supreme Court does not pass upon
the wisdom of the law. That is exclusively within the congressional
area of national power. Congress has the power to change the law,
just as the Supreme Court has the power to change its interpretation
of the law by overruling pronouncements in its former opinions which
have been accepted as the law of the land. Therefore, in full accept-
ance of what the Supreme Court has now found the law to be, Con-
gress may nevertheless enact such legislation as in its wisdom it deems
advisable to solve the problems arising out of the decision.

Indeed, the power ofp the Congress to establish the law for the future
as it was formerly believed to be, was, in effect, recognized by the
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Court in the California case for it held in connection with the lands in
-question that the power of Congress under article IV, section 3, clause
‘2 of the Constitution to dispose of territory or other property of the
United States was without limitation ; and that it would not be assumed
‘that—

Congress, which had constitutional control over Government property, would
-execute its powers in such way as to bring about injustices to States, their sub-
-divisions, or persons acting pursuant to their permission.

Many witnesses testified that they construed the opinion as an
invitation or recommendation to the Congress to consider the legis-
lative question as to whether in the public interest the States should
-continue in possession of, and exercise State control of, the submerged
lands within their boundaries, or the Federal Government should
take from the States these lands and hereafter exercise all control
-over them. :

IV. SurreMe Courr Decision Maxes LErgisLaTion NEcessary

When House Joint Resolution 225 was passed by the Congress,
‘there existed only a threat to the long-established and settled policy of
State ownership of these lands. Now, as a result of the reversal of
‘this policy by the Supreme Court’s opinion in the California case,
there exists, in the words of Attorney General Clark,! “a variety
of unusually complex problems which must be resolved.”

The committee deems it imperative that Congress take action at
‘the earliest possible date to clarify the endless confusion and multitude
of problems resulting from the California decision, and thereby bring
'to a speedy termination this whole controversy. Otherwise inequities,
injustices, vexatious and interminable litigation, and the.retardment
-of the much-needed development of the resources in these lands will
inevitably result.

Jssue of title is confused

While the Supreme Court decreed that California was not the
owner of the 3-mile marginal bels, it failed expressly to decree that
the United States was the owner. Furthermore, although requested
by the Attorney General, and others appearing amici curiae, the
Court refused to hold that the United States was the “owner in fee
%mimle” or had “paramount rights of proprietorship” in such 3-mile
belt.

“Fee simple” and ‘‘proprietorship” are words commonly used in
law to denote ownership, while the words *paramount rights in and
full dominion over” employed by the Court are foreign to the law of
real property.

Attorney General Clark expressing the view that paramount rights
-atgxs(iiﬁfu(lil dominion signified a title even higher than a fee simple
h e .

They said to us in effect, go ahead and get the oil. That is what the effect of
the opinion is. What more could the Supreme Court have held? If it held that
we had fee simple title, something might come up some day on this particular land.
This is a novel decision. This land is under water. It is in the 3-mile belt
* * * So theg did not want to be bound by any fee simple proposition.

. So they could have said fee simple title, they could have said any of the descrip-
tive terms that we use with reference to titles, but they might have found them-

4 Letter to the President dated October 30, 1947,
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pelves in difficulty later on when someone else might have claimed that all you
have said here is that the United States had fee simple title.

Mr. Justice Frankfurter, in his dissenting opinion, had difficulty in.-
determining the meaning and legal significance of. the .words used .by-
Mr. Justice Black in the majority opinion, stating that:

The Court, however, grants the prayer but does not do so by finding that the-
United States has proprietary interests in the area. To be sure it denies such.
proprietary rights in California. . .

Of course the United States has “paramount rights” in the sea belt of Cali-
fornia—the rights that are implied by the power to regulate interstate and foreign
commerce, the power of condemnation, the treaty-making power, the war power.
We have not now before us the validity of the exercise of any of these paramount
rights. Rights of ownership are here asserted—and rights of ownership are-
something else. Owmership implies acquisition in the various ways in which land"
is acquired—by conquest, by discovery and claim, by cession, by prescription,
:)gispurcg?ase. by condemnation. ™hen and how did the United States acquire-

lan

The fact that these oil degosits in the open sea may be vital to the national
security, and important elem®nts in the conduct of our foreign affairs, is no more-
relevant than is the existence of uranium deposits, wherever they may be, in:
determining questions of trespass to the land of which they form a part.

Mr. Justice Reed said in his dissent:

This ownership in California would not interfere in any way with the needs or

. rights of the United States in war or peace. The power of the United States is-

plenary over these undersea lands precisely as it is over every river, farm, mine,
and factory of the Nation. '

Many witnesses were of the opinion that the construction of para-
mount rights as including fee ownership would, if carried to its logical
conclusion, destroy the basic legal distinction between governmental
powers under the Constitution on the one hand, and State or private:
ownership of real property on the other, because the ‘“paramount
powers”’ of the United States do not depend upon whether the point
at which they may need to be exercised is above or below low-water
mark or on one side or the other of a line dividing a bay from the-
coastal waters.

Many witnesses expressed the opinion that the title was left.
suspended in mid-air, leaving the property ownerless, contrary to the
basic concept of our common law that legal title to every piece of
groperty must exist in someone; others expressed the view that the

upreme Court hcld, in effect, that Congress, as the policy-making
branch of the Federal Government, had the power, in the first instance
to determine who shall be the owner of the lands.

The theory that title to the 3-mile belt was i “the family of
nations,” expressed by Congressman Hobbs, of Alabama, was also
adhered to by represcntatives of the Navy Department in 1938 and
1939. With respect to inland waters, Congressman Hobbs agreed
that the paramount rights of the Federal Government, as defined.by
the Supreme Court in U. 8. v. California, might likewise be exercised:
for the purposes of national defense and international negotiations.

Mr. Justice Black, in speaking for the majority of the Court in
the California case, said: . :

The very oil about which the State and Nation here contend might well become-
the subject of international dispute and settlement.

If the Court in making the statement had reference to the military
power of a foreign nation to dispute the rights of the States to take
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oil under submerged lands within their boundaries, then the same state~
ment could correctly be made about oil under uplands; providing,
of course, the foreign nation possessed a military force strong enoug
to compel a settlement by the United States. However, if the state-
ment was made because the Congress had never legislatively asserted
on behalf of the United States or the States title to the submerged
lands within ‘their boundaries, then we think that is all the more
reason why the Congress should now remove all doubt about the title.
by ratifying and confirming the titles long asserted by the various
States, subject always, of course, to the paramount powers of the
Federal Government under the Constitution, which titles have never
been disputed by any foreign nation. :
' The committee is unable to determine whether or not the Supreme
Court held that the United States has actual title in and to the sub-
merged coastal lands adjacent to California, but it is obvious that
Congress has the power to legislate in any event, for, as the Court
said, the Federal Government has—
the paramount right and power to determine in the first instance when, how, and
by what agencies, foreign or domestic, the oil and other resources of the soil of the:
marginal sea, known Or.hereafter discovered, may be exploited.
On the other hand, if the Federal Government does have a fee-simple
title to these lands and even something greater and paramount to title
as contended by the Attorney General of the United States, then the
Congress, under the authority of article IV, section 3, clause 2, of the
Constitution, has unlimited control over such lands and may dispose
of them in such manner as it deems in the public interest. The
committee is, therefore, of the opinion that S. 1988, as reported if en-
acted, will establish, confirm, and vest in the littoral States, which
have since the formation of our Union claimed title to the marginal
belt, such title and rights as the Federal Government has, subject to
the reservations contained therein. :

UNITED S8TATES BOVEREIGNTY AFFECTED

The Court held unconditionally, “that California is not the owner

of the 3-mile marginal belt along its coast,” but failed to hold that
title was in the Federal Government.
" The Attorney General of the Unite.d Suates and certain interveners
expressly and forcefully urged that the United States be decreed to
have ‘“‘proprietorship’’ of these lands and the resources therein but it
is strikingly significant that the Court refused to do so.

Thus, the opinion presents the legal anomaly of holding that the

defendant does not have title to the property involved but failing to
hold that the plaintiff does have title.
* It is beyond doubt that the Federal Government cannot assert any
lawful control over lands or resources that are not located within the
borders of the several States or the Territories or which has not been
committed to it by treaty or other international negotiations.

In Massachusetts v. Manchester, the Supreme Court said:

" There is no belt of land under the sea adjacent to the coast which is the property
of the United States and not the property of the States. ’

. Since the Court has held that the 3-mile belt is in the “‘open sea’”
and that “California is not the owner of the 3-mile belt along its
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coast,” and has expressly refused to hold that the United States does
have “proprietorship” in such lands, then it is an inescapable conse-
quence of the opinion that the Federal Government has been divested
of Federal sovereignty over the lands and resources therein, which all
courts and lawyers have heretofore recognized, subject to the consti-
tutional limitations.

» The opinion gives comfort to the view expressed by Congressman
Sam Hobbs, of Alabama, and counsel for the Navy in 1938 and 1939
when the Nye and Hobbs resolutions were being considered by the
Congress and the view later expressed by Congressman Hobbs before
the subcommittee considering S. 1988, that the United States does
not own the 3-mile marginal belt but title to this area is actually in
the “family of nations.”

The language of the opinion in other respects also emphasizes the
fact that the éourt considers this area outside the sovereignty of the
United States and that the exercise of Federal rights with respect to
the 3-mile marginal belt is dependent upon the sheer military force
of the United States to appropriate such lands and the resources
therein to its own use. In this connection, the Court said:

Whatever any nation does in the open sea which detracts from its common
usefulness to nations or which another nation may charge detracts from it, is a
question for considcration among nations as such and not their separate govern«
mental units. * * * The very oil about which the State and the Nation
here contend might well become the subject of international dispute and settle-
ment.

The question of national sovereignty raised by the opinion of the
Court makes it highly important that the Congress act to recognize
the long asserted titles of the several States to all lands and resources
within their lawfully established boundaries, which have never been
disputed by any foreign power, and thus preserve the constitutional
sovereignty of the United States over these lands.

Applg"cabil'ity of California decision to other coastal and Great Lakes
tates

The Attorney General of the United States testified that he intended
to bring in the near future similar suits against other Coastal States
and that, although each State would probably urge “special defenses”
based upon the law and facts under which it joined the Union, the
California decision was a precedent for the suits he intended to bring
against other States.

The attorneys general of several Great Lakes States and other
qualified witnesses testified that the California case was likewise a
precedent which the Federal Government could properly urge in any
suit against the Great Lakes States to recover for the Federal Govern-
ment the submerged areas under the Lakes within the boundaries of
such States. These witnesses called attention to the fact that the
S:lpreme Court in Illinois Central Railroad v. Illinois (146 U. S. 387)
held that because the Great Lakes partook of the nature of the open
sea, the same rule of ownership would be applied to them that had
been followed by the Court with reference to ownership of lands “under
tide waters on the borders of the sea.” These witnesses also pointed
out that the Great Lakes are located on an international boundary
and the Federal Government has the same right to conduct inter-
national negotiations involving the Lakes as it does with respect to
the 3-mile belt off the shore of California.
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The Attorney General of the United- States when questioned on
the applicability of the rule as announced in the California case to
the submerged lands of the Great Lakes within the borders of the
Great Lakes States was somewhat equivocal. He insisted that
Lake Michigan was wholly an inland lake and, consequently, in his
opinion, the rule in the California case could not apply in Lake
Michigan. He also stated it to be his opinion that the rule would
not apply with respect to the other Great Lakes. However, hé was
frank to say that this was a personal opinion without study and that
he had not conferred with or consulted other members of his staff on
this point. The Attorney General also conceded that all of the
Great Lakes except Lake Michigan constituted international-boundary
waters. Later in the testimony it was developed that the Chief of
the Land Division of the Department of Justice and others in thet
Department had, soon after the Court decided the California case,
held the opinion that in the event the United States should discover
anything of value in the beds of the Great Lakes that it needed for
national defense or which should become the subject of international
neﬁotiatlons, the Government could then, under the theory of the
California case, assert its paramount power and full dominion over
the lands and resources in such lands lying under the waters of the
Great Lakes to the same extent and with the same force and effect
as it had done within the 3-mile belt on the coast of California.

Apparently, in anticipation that the rule applicable to California
submerged lands would be applied to the Great Lakes, an applicant
following the California case applied to the Department of the Interior
for a Federal oil lease on a part of Lake Michigan within the boundaries
of the State of Michigan; thus, the State of Michigan is at the moment
actually confronted with this legal problem, and it follows that the
other States bordering on Lake Michigan and the other Great Lakes
are directly affected. :

The implications in the Califorma decision have clouded the title
of every State bordering on the sea or on the Great Lakes, and the
committee is unable to estimate how many years it would take to
adjudicate the question of whether the decision is applicable to other
coastal and to the Great Lakes States. We are certain that until the
- Congress enacts a law consonant with what the States and the Supreme
Court believed for more than a century was the law, confusion and
uncertainty will continue to exist, titles will remain clouded, and years
of vexatious and complicated litigation will result.

Uncertainty as to what constitutes the marginal sea as distinguis

from inland waters : :
Much testimony was introduced to show the extreme complexities
arising in any attempt to locate the precise line demarking the open
sea from bays, harbors, ports, sounds, and other inland waters. For
example, since the shores are constantly changing, what date should
be used to fix the location of the low-water mark? What is a bay, a
sound, etc.? At what precise point does a bay become a part of the
open sea? Are waters landward of offshore islands inland waters?
Are uplands formed by nature subsequent to the date of fixing the
low-water mark subject to ‘“the paramount power” of the United
States as defined by the Court’s opinion? Are uplands which have
become submerged to be considered subject to State or Federal con-
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trol? Are ports which are created by construction of breakwaters a
part of the open sea?

The Department of Justice and the State of California are now
engaged in a controversy in the Supreme Court over the establishment
of a line demarking the 3-mile belt claimed by the United.States, and
certain bays and harbors claimed by California. This particular con-,
troversy involves only three small segments of the California Coast
covering less than 150 of the State’s 1,200 miles of coast line. Other
similar controversies are inevitable.

The testimony showed that in the first case involving a demarkation
fine the Federal Government is claiming as a part of the 3-mile belt
submerged lands herctofore historically considered and recognized as
being within the bays. How long it would require even to litigate
these questions on the California coast alone 18 unknown. [If the
California decision is aEplicable to the entire coast line of the United
States, as claimed by the Department of Justice, the litigation would
be interminable, :

Unless S. 1988 as reported, is enacted, confusion will exist as to the
ownership and taxability of, and powers over, bays and the 3-mile belt,
and their development necessarily will be retarded. We consider it

. against the public interest for the Federal Government to commence &
series of vexatious lawsuits against the sovereign States to recover sub-
merged lands within the boundaries of the States, traditionally looked
upon as the property of the States under a century of pronouncements
f)y the Supreme Court reflecting its belief that the States owned these

ands.

Uncertainty as to resources to which decision is applicable
The Court decreed that the Federal Government has—

paramount rights in and full dominion and power over, the lands, minerals, and
other things underiying the Pacific Ocean—

in the 3-mile belt. Despite the fact that the Federal officials now in
office disclaim any present desire to take anything except oil, such
disclaimer is not conclusive. The testimony shows there is much
concern over whether the words “other things” used in the decree
include sand, gravel, sponges, kelp, oysters, clams, shrimp, crabs,
saltwater-fish, etc. Certainly, if the Government has the *“para-
mount power”’ and full dominion over the ‘““3-mile belt”” and can,
therefore, take without compensation one of its resources, it can
likewise take all of its resources. A case is now pending in the
Supreme Court in which certain individuals are contending that under
the decision, the State of South Carolina has no power to regulate
fishing off its coast and within the historical bounga.ry of the State.

Uncertainty as to title of inland States to navigable waters within their
boundaries

State officials from every inland State in the Union, except three,
testified or submitted statements that in their opinion.the decision
had clouded the long-asserted titles of the inland States to lands and
natural resources below navigable waters within the boundaries of the
inland States. Jud&e Manley O. Hudson, professor of international
law at Harvard for the past 25 years and former member of the World
Court at The Hague, testified:

) Was the rule as to State ownership of the beds of navigable inland waters
transplanted to the marginal sea? Or was not the rule as to ownership of the
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marginal sea transplanted to the navigable water of the bays and rivers? I think
-even a casual reading of the judicial pronouncements will show it was the latter.

In the English case of the Royal Fishery of the River Banne, decided in 1610

(80 Eng. Rep. 540), it was said: ) , .
“‘The reason for.which.the King hath an interest in such navigable river, so
‘high as the sea:flows and ebbs-in it, is, because-such’ river participstes of-the
mature of the sea, and is said to be a branch of the sea so far as'it flows.” S
To give an American interpretation to the same effect, the Supreme Court
said in Barney v. Keokuk (94 U, 8. 324) that the Principles applicable to tidewaters

*‘are equally applicable to all navigable waters.” There is the progression. The
original planting was in the marginal sea; the transplanting was in other navigable
. waters. Not from the inland waters to the marginal sea, but from the marginal
-gsea and tidewaters to navigable waters inland. ’

- The rationale of the so-called inland water rule was vigorousl
-attacked by the Attorney General of the United States in the Cal-
ifornia case. Although he did not ask that it be overruled, he did
-state’ that “the tidelands and inland waters rule is believed to be
-erroneous.” ¥

"The Supreme Court has as much power to overrule its prior decisions
laying-down the inland-water rule as it had power to change its belief
regarding ownership of the marginal belt within the boundaries of the
States; and it may well do so in view of its holding in the California
-case, unless Congress acts to establish the law for the future. There
was testimony expressing the view that the Federal Government
now had the right to take oil, gas, oysters, and other resources from
under navigable inland waters, without compensation.

V. Wraar DisposITION OF THE SUBMERGED LaANDS WITHIN STATE
Bounparizs WiLr BE N THE PuBLic INTEREST

Since legislation by the Congress is necessary before the States can
-continue efficient management of the submerged lands, or before the
Federal Government could assume such management, two questions
must be considered: (1) Should the principles of equity govern the
Congress and the rights and powers of the Slt)ates as they existed prior
to the California Eecision e confirmed? and (2) Will the public
interest be best served by iea.ving the management of these lands in
the several States or by transferring to a Federal bureau?

WHAT ARE THE EQUITIES INVOLVED?

The Supreme Court stated in the California decision that the Court
-could not and did not— .

:assume that Congress, which has constitutional eontrol over Government prop-
erty, will execute ite powers in such way as to bring about injustices to States,

their subdivisions, or persons acting pursuant to their permission.

The President has stated there was no desire on the part of the
-administration—

to destroy or confiscate any honest or bona fide investment.

It is uncontraverted that improvements of the lands in question
‘have been made at great expense to public and private agencies in the
bona fide belief of the States’ authority over them.: W'Eether equity
showld be done necessarily raises the question of how these equities
came into existence. - The committee g.nds they exist because of the

'+ Briet, United States. fn U. S. v. Culiforals, p. 72
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affirmative acts of ownership by the States carried on over a long
period with the acquiescence and consent of the Federal Government.

Federal Government has traditionally obtained grants from the States

At the request of executive departments of the Federal Govern-
ment, the States have deeded to the United States portions of their
submerged lands lying outside the inland waters and within the
3-mile belt. (See Government’s brief, p. 227 et seq. and appendix to
California’s brief, p. 169 et seq. in U. S. v. Californiz.) In 14 separate
instances, from 1889 to 1941, grants of such lands admittedly outside
inland waters were made by the States of Washington, California,
Texas, Florida, and South Carolina. In another 22 instances, from
1847 to 1943, grants were made by the States of Massachusetts,
Rhode Island, and California involving lands which, according to the
Government’s brief referred to above, might be considered under
either inland or marginal sea waters. Since 1790 an additional 159
grants of submerged lands have been made by practically every
coastal State, but the Government claimed in its brief that they
covered only inland waters.

These facts establish conclusively that the States, during more than
a century, have been exercising the highest rights of ownership by
conveying to the United States a part of the submerged lands within
their boundaries.
Possession and use of submerged coastal lands by the States

The earliest assertions by the States of proprietary rights in their
submerged lands arose in connection with regulation of fishing,
Except 1n a few instances, where international treaties were involveg,
State control of fishing in navigable waters, within the State’s bounda-
ries, has been exclusive. The principal basis for this right to control
fishing rests upon the proprietary rights of the State to the waters and
the soil thereunder.®® Proprietary rights further have been exercised
by granting leases for harvesting kelp, removing sand, gravel, shells,
sponges, etc. States and their grantees have expended millions of

ollars to build piers, breakwaters, jetties, and other structures, to
install sewage-disposal systems and to fill in beaches and reclaim
lands. During the past two decades California, Louisiana, and Texas
have been leasing substantial portions of the lands in question for
oil, gas, and mineral development. California commenced such
leasin% in 1921 and Texas in 1926. Other States, including Washing-
ton, Florida, Mississippi, North Carolina, and Maryland, have made
leases for like purposes. States have levied and collected taxes upon
interests in and improvements on these lands. It appears to the
committee that the States have exercised every sovereign right
incident to the utilization of these submerged coastal lands.

Recognition of State ownership by Congress

In 1850 Congress approved the constitutional boundaries of Cali-
fornia upon its admission to the Union. Its boundaries were specifi-
cally described as extending 3 miles into the Pacific Ocean. In 1859
Congress admitted Oregon into the Union with its constitutional
boundaries specificaliy defined as being 1 marine league from its coast
line. In 1868 Congress approved the Constitution of Florida, in

uﬂsSezoa‘ l)?mlu v. Margland (18 Bow. 74), McCyeady v. Virginis (94 U. 8. 304), Monchester v. Mass. (189
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which its boundaries were defined as extending 3 marine leagues sea~
ward. and a like distance into the Gulf of Mexico. Texas’ boundary
was fixed 3 marine leagues into the Gulf of Mexico at the time 1t
was admitted” to the Union in 1845 by the annexation agreement.
In 1889 Congress approved the Constitution of the State of Wash-
ington, which defined its boundary as extending 1 marine league into
the ocean and which specifically asserted its ownership to the beds of
all navigable waters within the territorial jurisdiction of the State.
In 1898, in extending the homestead laws to Alaska, Congress declared
that nothing should impair the title of any State to be created out
of the Alaskan Territory to the beds of its navigable waters which
was defined as including tidal waters up to the line of ordinary high
tide. It must be remembered that at the time of these actions by
the Congress it was the universal belief that the States owned the
beds of all navigable waters within their territorial jurisdiction,
whether inland or not.

In 1938 and 1939 the Congress failed to enact legislation asserting
ownership of submerged lands in the Federal Government, and in 1946
the Congress confirmed States’ ownership of such lands by enactment
of House Joint Resolution 225, which was vetoed by President
Truman.

These affirmative acts by the Copgress, and its failure to deny
State ownership at any time in our %‘i-story, establish conclusively
that the congressional policy, at least since 1850, consistently has
been to recognize State ownership of the lands in question.

Recognition of State ownership by the executive departments

' Many attorneys general have approved, over a period of 100 years,
as required by law, the title to the submerged coastal lands granted
to the United States by the States. The War and Navy Depart-
ments have treated these lands as owned by the States since the
Departments originated most of the requests for State grants of such
lands to the United States. In some 30 opinions, from 1900 to 1937,
the Department of the Interior ruled that ownership of the soil in the
3-mile belt was in the respective States. A quotation from cne of
these decisions rendered February 7, 1935, will illustrate the opinion
of the Interior Department:

"It is not questioned that the land lies below the level of ordinary high tide of
the Pacific Ocean. * * *
- “Upon the admission of California into the Union upon equai footing with the
original States, absolute property in, and dominion and sovereignty over, all soils
under the tidewaters within her limits passed to the State, with the consequent
right to dispose of the title to any part of said soils in such manner as she might
deem proper, * * ¥’ (Weber v. Harbor Commissicners, 18 Wall. 57, 65).

The Department, therefore, has no jurisdiction over the subject matter. This
rule is regarded as decisive and binding on the Department. * * *

" In its opinion in the California case the Supreme Court agrees that
the facts above discussed are— ‘

undoubtedly consistent with the belief on the part of some Government agents
at the time that California owned all, or at least a part, of the 3-mile belt.

The facts are conclusive that at least prior to 1937 the policy of the
executive departments of the Government has consistently been to
recognize State owrgershif) of the submerged lands, whether inland or
not, within the territorial jurisdication of the State.
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Recognition of State ownership by the judiciary

The evidence conclusively establishes that prior to the California
decision the Supreme Court had in more than 30 cases, covering the
period 1842 to 1935, announced the principle that the States owned
the soils under all navigable waters within their territorial jurisdiction
whether inland or not. A few examples of the language used in these
decisions follow [emphasis supplied]:

For when the Revolution took place the people of each State became themselves
sovereign, and in that character hold the absolute right to all their navigable waters
and the soils under them * * * (Martin v. Waddell, 16 Peters 367, 410
(1842)). :

All soils under the tidewaters within her limits passed to the State (Weber v.
Harbor Commissioners, 18 Wallace 57, 66 (1873)).

It is the settled law of this country that the ownership of and dominion and
sovereignty over lands covered by tidewaters, within the limils of the several States,
belong to the respective States within which they are found, * * * ([Illinois
Central R. R. Co. v. [llinois, 146 U, S. 387 (1892)).

The soils under lidewaters within the original States were reserved to them
res&)ectively, and the States since admitted to the Union have the same sovereignty
and jurisdiction to such lands within their borders as the original States possessed
(Borax Consolidated v. Los Angeles, 296 U. S. 10, 15 (1935)).

The committee takes cognizance of the fact that the word “tide-
waters’” as applied to the facts in the cases cited above could not
refer merely to the strip of land between high- and low-water mark.
Indeed; it was held by the Supreme Court of the United States in
Manchester v. Mass. (139 U. S. 258) that the term ‘tidewaters”
includes the 3-mile belt.

The above citations are by no means isolated instances. Similar
expressions have been used in Supreme Court opinions written by some
of the most outstanding jurists in American history. - Among them
are Chief Justices Waite,!* Fuller,’® White,* Taft,"” Stone,® and
Justices Lamar,” Gray,® Holmes,* Brandeis,® and Cardozo.? .

Hon. Manley O. Hudson, appearing at the request of Texas, after
citing and quoting from a number of cases by the Supreme Court,
commented on the expressions of the Court as follows:

It is an imposing array of pronouncements—as imposing for their consistency
as for the repetition. Mr. Justice Black says with becoming modesty that the
Court “‘has used language strong enough to indicate that the Court then’’—that is,
over a period of a hundred years—‘'helieved that States not only owned tidelands
and eoil under navigable inland waters, but also owned soils under all navigable
waters within their territorial jurisdiction, whether inland or not.”” He could
have added that for generations lawyers, good lawyers, careful lawyers, all over
the country believed the same thing, that they advised their clients that such was
the law, and that acting on that advice their clients invested millions of their
money and years of their energy in improvements and installations.

The evidence is conclusive that not only did our most eminent
jurists so believe the Jaw to be, but such was the belief of lower Federal
court jurists and State supreme court jurists as reflected by more than
200 opinions. The pronouncements were accepted as the settled
law by lawyers and authors of leading legal treatises.

U McCready v. Virginia (84 U. 8. 301, 394 (1878)),
¥ Louisiana v. Mississlppi (202 U. 8. 1, 52 (1006)).
® Ro The Abdy Dodge (223 U, 8. 166, 174 (1€12)).
T Appleby v. N. Y. (271 U, 8, 364, 381 (1926)).
8 U, S v, Oregon (205 U. 8, 1, 14 (1035)).
® Knight v, U. 8. Land Ass n. (142 U, 8. 161, 183 (1891)).
® Shively v. Bowiby (152 U, 8, 1, 57 (18%4)).
(la)sl-)f‘mdin v. Shedd (100 U. 8. 508, 510 (1903)), U. 8. v. Chandler-Dunbar Water Power Co. (208 U. 8. 47, 482
8 Port oy Seattle v. Oregon & W. RR. Cv. (255 U. 8. 88, 63 (1931)).
® New Jerssy v. Delaware (291 U, 8, 361, 373 (1934)).
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The present Court in the California_decision did not expressly
overrule these prior Supreme Court opinions but, in effect, said that
all the eminent authorities were in error in their belief.

For the first time in history the Court drew a distinction between
the legal principles applicable to bays, harbors, sounds, and other
inland waters on the one hand, and to submerged lands lying seaward
of the low-water mark on the other, although it appears the Court had
ample opportunity to do so in many previous cases, but failed or refused
to draw such distinction.. In the California decision the Court refused
to apply what it termed ‘‘the old inland water rule” to the submerged
coastal lands; however, historically speaking, it seems clear that the
rule of State ownership of inland waters is, in fact, an offshoot of the
marginal sea rule established much earlier.

Equity best gerved by establishing State ownership

The repeated assertions by our highest Court for a period of more
than a century of the doctrine of State ownership of all navigable
waters, whether inland or not, and the universal belief that such was
the settled law, have for all practical purposes established a principle
which the committee believes should as a matter of policy be recog-
nized and confirmed by Congress as a rule of property law.

The evidence shows that the States have in good faith always treated
these lands as their property in their sovereign capacities; that the
States and their grantees have invested large sums of money in such
lands; that the States have received, and anticipate receiving large
income from the use thereof, and from taxes thereon; that the bonded
indebtedness, school funds, and tax structures of several States are
largely dependent upon State ownership of these lands; and that the
legislative, executive, and judiciel branches of the Federal Government
have always considered and acted upon the belief that these lands were
the properties of the sovereign States.

If these same facts were involved in a dispute between private
individuals, an equitable title to the lands would result in favor of
the person in possession. The Court in the California case states, as
a matter of law, that the Federal Government—
is not to be deprived of those interests by the ordinary court rules designed par-
ticularly for private disputes over individually owned pieces of property; * * =

The effect of this ruling of the Court is to place the State of California
in the same legal position as an individual, therel:i depriving it of its
status as a sovereign. It should be noted that the case of U. 8§. v.
California was a controversy between two sovereigns, namely, the
United States on the one hand and the State of California on the other,
both of which occupied equal dignity as sovereigns. The sovereign
rights enjoyed by the United States were in the first instance derived
from the States and the sovereign powers of the United States can
rise no higher or have any greater effect than that which was delegated
to the Central Government by the Constitution. The committee
believes that, as a matter of policy in this instance, the same equitable
grinciple’s and high standardg that apply between individuals, should

e applied by Congress as between the National Government and the
sovereign States. (See Indiana v. Kentucky, 136 U. S. 479, 500 (1890);
U.S.v. Texas, 162 U. S. 1, 61 (1896) ; New Mexico v. Teras, 275 U. S.
279 (1927).)
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Therefore, the committee concludes that in order to avoid injustices
to the soverecign States and their grantees, legislative equity can best
be done by the enactment of S. 1988.

8. 1988 18 not a gift lo the States in any equitable sense

Attorney General Clark and Secretary Krug insisted that S. 1988
constituted a gift from the Federal Government to the several
coastal States. Such objection, if it be one, must be predicated upon
the assumption that S. 1988 will take from the United States
Government some property right which it has heretofore enjoyed, and
vest in the States rights and interests not hitherto enjoyed by the
States. Such is not the case. The Federal Government has never,
prior to 1937, asserted any right in the submerged tidelands, has never
enjoyed any rights, either in 1ts sovereign or proprietary capacity over
such lands, but at all times, from the inception of the Government
and prior to 1937, acting through its executive agencies, recognized
that unqualified ownership was in the coastal States and that such
States had full and complete sovereignty and dominion over these
lands, subject to the constitutional right of the Federal Government
to regulate commerce. The committee cannot agree that the relin-
quishment by the Federal Government of something it never believed
it had, and the confirmation of rights in the States which they always.
believed they did have and which they have always exercised, can ge.
properly classified as a “gift,” but rather a mere confirmation of titles
asserted under what was long believed and accepted to be the law.
On the basis of such belief and acceptance the States and their citi-
zens have made large investments, in good faith, that would now be
wiped out by the ru%e announced in the California case.

he Congress, in the exercise of its policy powers, is not and should
not be confined to the same technical rules that bind the courts in
their determination of legal rights of litigants. Too many people
have acted over too long a period of time under a justifiable and reason-
able belief for the Congress to refuse to vest in the States the submerged
lands within their boundaries, merely because of the lack of a technical
legal consideration moving from the States.

Inland States to not look upon S. 1988 as a gift

Representatives of the Federal Government have implied that the
so-called gift will result to the detriment of inland States. If any
greut, wrong were being done the inland States by S. 1988, the

tates being harmed would have protested its enactment. Not one
State official appeared before the committee to oppose it. The gov-
ernors, attorneys general, or other State officials of a total of 45 States
have vigorously urged its enactment.

IT I8 NOT IN THE PUBLIC INTEREST 1dAT ADMINISTRATION AND CONTROL
OF SUBMERGED LANDS8 BE TRANSFERRED FROM THE STATES TO THE
FEDERAL GOVERNMENT

This problem, as suggested by Mr. Justice Frankfurter, “involves
many far-reaching, complicated, historic irte:ests.” Here we have
the broad question whether Congress should confirm or whether it
should reverse the traditional and long-accepted policy and practice
that submerged lands within a State’s boundary and all resources
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thercin belong in a proprietary sense to the States, subject, of course,
to all powers delegated to the United States by the Constitution.
This far-reaching historic policy should be reversed only if the
nationa] interest demands such reversal. The committee 18 of the
opinion that not only will the public intercst be best served by
confirming the rights of the States but that common justice and
equity require such action.
- >The only reason advanced by the Federal officials who advocate
the change is their desire for Federal management of the production
of oil. It is noteworthy that the controversy had its inception in
1937 by reason of the ¥ederal departments’ attempt to secure con-
gressional sanction of their plans to assume control of the oil fields
off the California coast. The subject matter of the litigation insti-
tuted by the Department of Justice and resulting in the decision in
Unated States v. California was oil. The Departments of the Interior,
Justice, and Defense base their objection to the continuance of State
management of submerged lands on the sole ground that such lands
contain valuable oil deposits. In their testimony the representatives
of the Federal departments have admitted that they are not interested
in anything but the oil. The Government’s management bill (S. 2165),
ending in another committee of the Senate, deals only with oil.
en asked why the Federal Government was not interested in
other products, Attorney General Clark stated:

Because we told the Court we were not. That is the policy of the Government.

The committee does not agree that the problem is limited to oil;
The Court’s opinion in the California case is not limited to oil. The
paramount power under which the Federal Government now claims
the right to take the oil extends to the 3-mile belt in all its aspects.
The problem before Congress is as broad as the Court’s decision.

Public interest as to 0il in submerged lands

The immediate needs of this country with regard to oil in the sub-
merged lands are stated by Secretary of Defense Forrestal as follows:
The maximum military requirements of petroleum in the event of a war emer-
gency are now estimated pearly to double the requirements of World War I1.
* * Regarding the quantity of reserves as a fund which supports a certain
optimum withdrawal, it is clear that the National Military Establishment favors
policies which will promote discoveries of new petroleum reserves. * * * The
tidelands areas in particular are believed to hold great promise in adding oil to
our available resources. 1t is the view of the National Military Establishment
that development of the tidelands areas should proceed as rapidly as possible, and
that all necessary action should be taken to permit rapid development of these
areas. Delayvs in the development of the’oil potentials in the tidelands is con-
sidered contrary to the best interest of the United States from the viewpoint of
national security. * * * T do wish to emphasize that undeveloped oil fields
provide no power for the machines of either war or peace.

The record shows that our highest civilian authorities and repre-
gentatives of the oil industry are in complete agreement with Secretary
Forrestal’s statement. ’

The theory of establishing Government oil reserves by setting aside
undeveloped areas has been discarded by practically all competent
persons who have studied the matter.

The National Military Establishment is now in process of returning
to the Interior Department for leasing to private interest, under
existing laws, all naval reserve areas, except two, which are developed .

B. Repts., 83-1, vol. 1—— 178
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or in the process of development. It is the committee’s opinion that
the most effective petroleum reserve and the key to our national
security is the development of an adequate reserve of productive
capacity that can be drawn upon immediately in time of emergency.
Although at the commencement of World War II we had such reserve,
we do not now have the desired surplus productive capacity. To
meet this essential and imperative need the tidelands should be
devcloped as rapidly as possible. Thus, our principal consideration
is whether that need will be best met under State or Federal control.

The evidence shows that intensive development of the submerged
lands under State control is now under way, particularly in the Gulf
of Mexico. Many geophysical crews have been and are now exploring
the area. Millions of acres of leases have been sold through competi-
tive bidding off the coasts of Texas and Louisiana. Important test
wells have been and are now being drilled. Plans have been made
and the necessary preliminary work is under way for the drilling of
more important test wells as the result of past geophysical work and
lecasings. Years have been spent by the States in working out legisla-
tion, rules, and regulations, and details of procedure and practices
governing the geophysical work, leasing methods and drilling problems
involved in this new and hazardous type of oil exploration. The
States have established and maintain departments, technical staffs,
and expericnced personnel to handle these matters and supervise these
activities. In other words, the States are “going concerns’ in full
and adequate operation. : :

Most of the oil-producing States are members of the interstate oil
compact, which has been approved several times by Congress, and
the purpose of which “is to conserve oil and gas by the prevention of
physical waste thereof by any cause.” The purposes for which the
compact was created are being effectively and efficiently fulfilled.

If the submerged lands are transferred from State to Federal
control, the Federal Government will have to begin from scratch.
The ownership of the submerged lands off the coasts of Texas and
Louisiana amg) other coastal States will have to be determined by
litigation. At present there is not even a law under which the
Federal Government could operate these lands. Even if such a law
should be finally enacted, additional bureaus would have to be
created and organized, new rules and regulations promulgated, new
Eersonnel obtained and trained, and new Federal leases acquired

efore any development could get under way.

The committee believes that failure to continue existing State
control will result in delaying for an indefinite time the intensive
development now under way on these lands and that any delay is,
in the words of Secretary Forrestal, “contrary to the best interest
of the United States from the viewpoint of national security.”

The evidence does not show any reason why, from a policy stand-
point; State control should not be continued. There is nothing in
the record to justify a conclusion that State control is wasteful or
improvident, or that under Federal control one more additional barrel
of oil will be discovered or produced from these lands. None of the
Federal Government’s representatives had any ecriticisms to offer
concerning either the management by the States of their submerged
lands or the conservation regulations imposed upon the oil industry
generally by the States. - . - : - ;
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-When asked whether the Federal Government had any complaint
as to the ability of the oil industry under the present policy of State
control to comply with all Government needs in times of peace and
war, Secretary Krug replied:

They have done a miraculous job. I think they will continue to do a miraculous
'c;g%ew ether or not the United States gives up its ownership of these lands to the

S,

No evidence was presented to show that the Federal Government
could do a better job in administering the submerged lands than the
States are doing. The evidence is overwhelming that State control is
not only adequate but is desirable. Geological, engineering, and
physical conditions in oil production vary greatly not only from State
to State, but also from field to field within a State. Different prac-
tices and procedures have been established to fit the peculiar local
needs. Problems incident to the development of a new field and to
the production of oil are complex and individualistic and, in many
instances, demand a prompt solution so as to avoid waste. Local
controls and promptness of action are highly desirable. The fixed,
inflexible rules and the delays and remoteness which are inseparable
from a centralized national control would, in the committee’s judg-
ment, be improvident.

The evidence is conclusive that private interests operating under
State controls have been eminently more successful in developing our
oil resources than under Federal controls. The State of New Mexico
furnishes a good example. There are 11,500,000 acres of State-owned
lands in New Mexico, while the Federal Government owns in excess
of 34,000,000 acres. At the present time over 6,000,000 acres of
State lands, or 52 percent, are under lease for oil and gas exploration,
while only a little more than 2,000,000 acres of Federal lands, or
about 6 percent, are under lease for oil and gas exploration.

" In the five public land States producing oil and gas, the Federal
Government owns approximately 36% percent of the acreage but
roduces only about 13 percent of the o1l and gas produced in these
tates. The 1946 total production from these lands was approxi-
mately 62,000,000 banelg, while the production from State and
grivately owned lands in the same States was in excess of 380,000,000
arrels. Thus, it will be seen that in these five “public land” States,
where Federal- and State-owned lands are in direct competition with
each other, development has been much faster and production has
been much greater under State regulation than under Federal control.
The total annual production of oil from the vast federally owned
‘domain in 1946 was less than 12 days’ production of the Nation. It
must be conceded that the Federal Government has made a pitiful
showing with.respect to the development of public lands for oil and
gas purposes.
. The reasons for this situation are obvious. They may be listed
as follows: .
" " (1) The acreage limitations serve definitely to discourage explora-
tion and production. It would be doubly true under the expensive
.and hazardous conditions of operations on the submerged lands. -
. (2) The Government reserves the right to change the royalty and
otherwise change the terms of the lease. If changes are to.be made
‘dfter the risks have been-taken and a‘discovery is-made, the incentive
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to eflort is materially reduced and the competitive urge to discover
and produce new fields, and thus make oil available, is lessened. .

(3) The basic difficulty in the Government’s concept of leasing oil
lands is that it reserves control of operations in Washington. That
the Government may not exercise those controls is no argument; the
control exists and, if experience may be relied upon, it is exercised.
Certainly, the most oil will be produced for our national needs when
the operator is left free to exercise his own judgment as an experienced
and prudent person in determining how his property shall be developed
and produced, subject always to the control of the States under its
conservation laws, rules, and regulations.

Under the proposed Government bill, on advice from the Secretary
of Decfense and in the event of war, the Secretary of the Interior may
terminate the lease and pay the owner such consideration as he thinks
is proper. This is an example of the Government’s concept of proper
controls.

(4) Government control is particularly unattractive to the smaller
operators. It is a fact that 20 large companies actually own more
than one-half of all the productive %ease acreage on the public lands.
The hazards and eernse of operations in the submerged coastal lands

- are much greater than on the uplands. Government control would
increase those hazards by imposing unnecessary and impractical re-
strictions and limitations. Such policy would particularly discourage
individuals and small units in the industry and tend to delay imme-
diate and early development of these lands so necessary for our
national welfare.

Two other policy considerations lead the committee to believe that
continued State control of these lands is desirable. One is'that State
control is more conducive to operations on submerged lands by the
smaller independent producers. The evidence shows that Federal
administration would have a strong tendency to eliminate the smaller

roducer from participation in development of the submerged lands.

he second consideration is that Federal control of these vast deposits
would be another step in the direction of nationalization of the natural
resources of the Nation to which the committee is opposed.

In view of all these considerations, particularly the critical and
imperative need in these ancertain times for the development of new
oil resources with the greatest speed possible, the committee believes
that it would not be in the public interest for this Congress to destroy
the highly developed, experienced, and efficient State organizations
now contmllingF the submerged oil deposits by transferring such
resources to a Federal bureau which has no facilities, no intimate
knowledge of the complex local problems, and no laws or established
rules or practices under which operations can be carried on.

Public interest as to resources other than oil

The Court’s decree in the California case covered not only the oil
but the land, minerals, and ‘“‘other things” underlying the ocean in
the 3-mile belt. : .

The fishing industry is one of the major industries in our country
and represents an important source of our food ﬁf)pl‘y and of our
national income. State control of fishing, especially for sedentary
fish, such as shrimp, oysters, clams, crabs, lobsters, etc., has been
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based upon the State’s ownership of the soil. Regulations by many
States are based upon the statutory declaration of the State’s owner-
ship of the waters and the fish in them. In Smith v. Maryland
(18 How. 74) the Court said:

3The State holds the propriety of this soil for the conservation of the publio
rights of fishing thereon, and may regulate the modes of that enjoyment so as to

.prevent the destruction of the fishery. * * ¥ This power results from the
ownership of the sozl, from the legislative jurisdiction of the State over it, and from
its duty to preserve those public uses for which the soil 18 held. [Italics supplied.}

Kelp is a very important product in California’s 3-mile belt. It
grows from the bed of the sea and is, like grain, harvested with a
reaper. It is a potential source of potash salts and iodine. In the
E&r 1945, 37,542 tons of kelp were harvested under State leases.

1911 the Department of Agriculture said:

The giant kelp beds of the Pacific coast are * * * a national asset of first
importance. (S%e S. Doc. 190, 62d Cong., 2d sess.)

. In many of the coastal States there are other important industries
that take resources from the soil of the 3-mile belt, such as sponges,
sand, gravel, shell, etc.

No witness contended that the California decision is not broad
enough to permit Federal regulation of these resources. No evidence
was submitted to show that the public interest would be better served
by transferring the management of these resources to the Federal
Government and thereby destroy the existing controls that have been
long established by the States.

-Representatives of the Federal departments in effect admitted the
efficacy of continued State management by their statements that
they were not interested in the fish, shrimp, oysters, kelp, and other
products of the marginal sea. No explanation has been given for
this discriminatory policy whereby the oil lessees are to be subject
to Federal control, while other lessees of submerged lands remain
under State control. .

Under the holding in the Californja case, the administrative officers

now in office can no more legally waive the rights of the Federal
Government to these other resources by saying they are not interested
in them, than could their predecessors in office legally waive the
Federal Government’s paramount rights over the oil by ruling the
submerged lands belonged to the States.
- Only the Congress can assure the States, and the widespread and
important industries affected, that they will not be subject to Federal
control but will remain under State control. The committee believes
that they are entitled to such assurance from the Congress.

Other public interests in submerged lands

. Apart from the resources which may be taken from submerged lands, -
the States have other interests in the use of such lands. Many piers,.
docks, wharves, jetties, sea walls, groins, pipe lines, sewage-dispos
systems, acres of reclaimed land and filled-in beaches, etc., have been
established and many more will be established on these lands. The
recreational use of the submerged areas along the Atlantic, Pacific,
.and Gulf coasts has become of great importance. The uses to which
these lands are put are essentially local in character, and are of
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primary concern to the people of the particular locality. . Any
eonflict of interests arising from the use of the submerged lands should
be, and can best be solved by local authorities.

Even if the departments’ proposed S. 2222 is enacted, confusion
and delay in programs for the future development of these lands (for
example, the $100,000,000 program in the city of Los Angeles) are
inevit;n.bie, inasmuch as all development after June 23, 1947, would
be subject to Federal authority. First, the demarcation line between
the so-called inland waters and the submerged coastal area must be
drawn in order to determine jurisdiction. Secondly, a complete new
Federal procedure duplicating State procedure must be established.
Then the portion of the improvement situated on lands between high-
and low-water mark will be under State jurisdiction, while the portion
situated on lands seaward from low-water mark will be under Federal
jurisdiction. The confusion and practical difficulties seem obvious
and interminable.

No witness contended that the Federal Government had any need
to own or control the submerged lands for these purposes. The
committee believes that the States have such need, and is of the
opinion that these interests are so intimately connected with local
activities that it constitutes another paramount reason why the

- control of these submerged lands should not be taken from the local
authorities and transferred to a centralized Federal authority.

VI. OBsecTioNs TO S. 1988 BY FEDERAL MINERAL APPLICANTS

Objections to S. 1988 were interposed by a few individuals and
their lawyers, who have applied to the Department of the Interior,
under the Mineral Leasing Act, for oil leases on submerged areas adja-
cent to the California coast. Their objections stem from their applica-
tions for Federal leases, and are based on their contention that the
Federal Government is the owner of the submerged areas and should
issue to them, without payment of any bonus, oil leases on such areas,
some of which include completely developed oil fields valued at mil-
lions of dollars. Whether the Government is required to issue the
leases is a legal question now involved in & suit brought by some of the
applicants against the Secretary of the Interior, and, of course, cannot
be determined by the committee. We do not think, however, the
dispute is material to the policy question which the Congress must
decide, namely, whether the Congress should ratify and confirm in the
States their claims to the soil and resources under navigable waters
within their boundaries.

VIL. Synopsis or S. 1988 WITH AMENDMENTS

(a) It confirms, establishes, and vests in the States or persons law-
fully entitled thereto under State law all right, title, and interest of
the United States, if any it has, in and to the lands beneath navigable
waters within the boundaries of the respective States, and the natural
resources within such lands and waters, and the right and power to
eontrol, develop, and use such natural resources, su%ject to the reser-
vation of all Federal powers under the Constitution. :
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)(8) It releases any claims that it may have arising out of the
previous operations conducted on the submerged lands or in the
waters covering them under State authority.

(¢) It gives the United States a preferential right in time of war,
or at any other time, when necessary for national defenss, to purchase
gnﬂf of the natural resources produced from the lands included in the

(d) The bill protects, but obviously does not extend or enlarge,
the jurisdiction and authority of the United States Government and
all of its agencies, such as the Federal Power Commission, and all
departments of the Government, such as the Army, Navy, Interior,
and Commerce, to exercise constitutional powers to control and im-
prove. navigable waters in aid of navigation and commerce, or to
regulate navigable waters for flood control. and to use such waters
for the development of hydroelectric power and for all other purposes
necessary to regulate commerce. It protects the jurisdiction of the
Federal Government and all rights exercised under the reclamation
laws by an express provision that the act may not be construed to
repeal, amend, or modify any of the reclamation acts or amendments
thereto. It protects and confirms the rights of those holdings under
Federal authority with respect to the beds of streams now or bereafter
constituting a part of the public lands of the United States not mean-
dered in connection with the public survey of such lands under the
laws of the United States. By the express provisions of the bill, all
rights and claims of the United States to the Continental Shelf lying
outside the boundaries of the States are preserved. '

(e) Finally, it is the intent and purpose of this bill to establish the
law for the future so that the rights and powers of the States and those
holding under State authority may be preserved as they existed prior
to the decision of the Supreme Court of the United States in the
California case.,



76 SUBMERGED LANDS ACT.

APPENDIX F

Approzimale areas of submerged lands within Slate boundaries

[Expressed in acres]

Inland Qreat Marginal
State waters ! Lakes ? sea ?

Arizona...
ArKANSS. oo eiiecacienenaaas
Cailfornia.....
Colorado.
Conneet{eut. oo e
Dolaware.
Florida. ..
Georgin.
Idaho...
litinols
Indiana.

Kansas...
{(en}qcky...

Malne..
Maryland....._.
M

Michi
Mi PPy

- Mississippi...
Muissouri
Montana..

Novada.....
New Hampshire..
Now Jersey.
New Mexico.
New York.._.
North Corolina.
North Dakota.

Oregon
Pennsylvania
Rhodc Island.._.... .-

Ter R

Vermont.....
Virginia....
Washington_. .
Waest Virginia.
wi d

Wyoming. "y

Total

1 Areas of the United States, 1940, 16th Census of the United States (Government Printing Office, 1942)
P. 2 et seq. The figures are very approximate but arc absolute minimums.

? World Almanac and Book of Facts for 1047, published by the Now York World-Telegram (1847), p. 138;
8erial No. 23, Department of Comnmerce, U. 8, Coast and Geodetic Survey, November 1915. In figuring the
marginal sea area, only original State boundaries have been used. These coincide with the 3-mile limit for
all Btates except Texas, Louisiana, and Florida gulf coast. In the latter cases, the 3-league limit as estab-
lished before or at the time of entry into the Union has been used.
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APPENDIX G
MEMORANDUM BRIEP
(By National Association of Attorneys General)
I .

Use, possession, and claim of ownership by the Stales of lands beneatk all navigable

" walers within their boundaries has been in good faith and supported by all pre-
vious decisions of the Supreme Court, other Federal courts, State courts, and
administrative agencies for more than 100 years

It is significant that the latest authority for the above statement of the rule

recognized by former decisions of the Supreme Court is the opinion by Mr.
Justice Black in United States v. California (332 U. S. 19, 36 (1947)), as follows:
! “Ag previously stated this Court has followed and reasserted the basic doctrine
of the Pollard case many times. And in doing so it has used language strong
enough to indicate that the Court then believed that States not only owned tidelands
and so0il under navigable inland waters, but also owned soils under all navigable
walers within their lerrilorial jurisdiction, whether inland or not.”” {Emphasis
added throughout.]
" The above-mentioned Pollard case, decided in 1844, has been cited with approval
fn 52 United States Supreme Court decisions and 244 State and Federal court
decisions during the past 100 years.! If the rule of State ownership was stated
by the Supreme Court over those many years in language ‘‘strong enough’” to
indicate that our highest court “‘then believed” that the States owned the soils
under all navigable waters within their boundaries, ‘“whether inland or not,”
then no one should deny that the States were justified in the same belief and
that their use, possession, and ownership has been in good faith. Many great
Justices of the Supreme Court used this “strong language’’ and “then believed’
as the States did. The list includes Chief Justice Taney, Mr. Justice Field, Mr.
Justice Holmes, Mr. Justice Brandeis, Chief Justice Taft, Chief Justice Hughes,
and ‘46 of the 54 other Supreme Court Justices who concurred in such opinions
between 1842 and 1947.

RULE NOT LIMITED TO INLAND WATERS

Despite this long line of decisions, in the California case the Supreme Court
sought to limit the long-recognized rule to a ‘“‘qualified’’ ownership of land under
inland waters and no ownership at all of land under coastal waters within State
boundaries. There is no English or American decision indicating that the sover-
eign right theory of ownershiip is only an ‘‘inland water” rule. n the contrary,
all court decisions on the point indicate and say that the rule of State ownership
applies to all lands which are (1) beneath navigable waters, and (2) within State
boundaries.

The whole rule of ownership of land under navigable waters as a sovereign
right grew from the common law’s recognition of ownership by the king of soils
under the adjoining marginal seas. The rule was extended to bays and rivers
a8 “arms of the sea,” and since then all of such submerged lands have come
within the same rule of ownership as a sovereign right so long as they are (1)
navigable and (2) within the jurisdiction or boungaries of the sovereign concerned.
-~ As early as 1610, in the Case of Royal Fishery of River Banne (80 Eng. Rep.
540), the highest court of England related the history of and stated the rule to be:

“The reason for which the King hath an interest in such navigable river, so
high as the sea flows and ebbs in it, is, because such river participates of the
pature of the sea, and is said to be a branch of the sea so far as it iows; * * *
And that the King hath the same prerogative and interest in the branches of the
sea and navigable rivers, so high as the sea flows and ebbs in them, which he
bath in alto mari, is manifest by several authorities and records.’

d ".See Shepard’s U. s.' Citations for list of cnses..
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This derivation of the one rule agplicable to lands under all navigable waters
was recognized in many United States Supreme Court cases, including the
following: '

In Weber v. Board of Harbor Commsissioners (1873) (18 Wall, 57, 66):

‘“# * * the title to the shore of the sea, and of the arms of the sea, and in the
soils l’l'ndel' tide waters, is, in England, in the King, and in this country, in the
state.

For exhaustive discussion of the rule and how it was extended from the sea
to (;:over all navigable waters, see Shively v. Bowlby (152 U. 8. 1), wherein it is
said:

“In England, from the time of Lord Hale, it has been treated as settled that the
title in the soil of the sea, or of arms of the sea, below ordinary high water mark,
is in the King. * * * And upon the American Revolution, all the rights of the
Crown and og Parliament vested in the several States, subject to the rights sur-
rendered to the national government by the Constitution of the United States.”
(It is made clear that these surrendered rights are paramount but regulatory and
do not involve any proprietary rights.)

The history of this ownership as a sovereign right under all navigable waters
within State boundaries is summed up in the able text of Gould on Waters
(Chicago, third edition, 1900) as follows:

“The rule of the modern common law, whereby the king has a private interest,
apart from the ownership of the adjoining lands, in those tide waters which are
within the territory of England, appears to be connected historically with the
above claim of sovereignty over the gea, and to be derived therefrom (p. 7).

» L - * * * *

“Those rivers and parts of rivers in which the tide ebbs and flows are known as
‘navigable’ rivers, and by the common law they are vested prima facie in the
Crown. Hence, as was said in an early case, ‘all navigable rivers in England
appertsin to the king.! They are arms of the sea, and the king has them because
they partake of its nature. This ownership is for the public benefit, and in this
country each State, as sovereign, has succeeded to the rights which the king
formerly possessed in such rivers and in the soil beneath’ (p. 100).

The unity of this rule of property and State-Federal relations, as applied to both
inland and coastal waters within State boundaries, properly accounts for the
great concern of all the States, both inland and coastal, in its preservation, It also
accounts for the fact that all previous members of the éupreme Court have written
the rule broad enough to cover “‘all navigable waters * * * whether inland or not.”
There is no dispute that the tidewater area within the marginal sea is navigable
both in law and in fact, and that all such areas covered by this legislation are
within the lawful boundaries of the respective States.

In the above mentioned Pollard decision (Pollard v. Hagan, 3 How. 212, 229),
Mr. Justice McKinley expressly said that “the territorial boundaries of Alabama
have extended all her sovereign powers into the sea’” (p. 230), and stated the broad
question of the case as being “whether Alabama is entitled to the shores of the
navigable waters, and the soil under them, within her limits” (p. 225). Holding
that Alabama’s sovereign municipal power was the same on the sea as on the shore
within her boundaries, the Court said: :

“# * * Tirst. The shores of navigable waters, and the soils under them, were
not granted by the' Constitution to the United States, but were reserved to the
States respectively. Second. The new States have the same rights, sovereignty,
and jurisdiction over this subject as the original States.”” (3 How. at 230.)

Note the emphasis and the controlling points for State ownership of all lands
beneath all navigable waters within State boundaries in the following excerpts
from other learned justices: )

Chief Justice Taney, in 1842, in the first case establishing the rule, said:

‘For when the Revolution took place the people of each State became themselves
govereign, and in that character hold the absolute right to all their navigable waters
and the soils under them * * *”3

Mr. Justice Clifford in 1867 said:

“# % * Scttled rule of law in this Court is, that the shores of navigable waters
and the soils under the same in the original States were not granted by the Con-
stitution to the United States, but were reserved to the several States, and that
the new States since admitted have the same rights, sovereignty, and jurisdiction
in that behalf as the original States possess within their respective borders. When
the Revolution took place, the people of each State became themselves sovercign,

* Martin v. Waddell, 16 Peters 367, 410 (1842).
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and in that character hold the absolute right to all their navigable waters and the
soils under them. * * %72

Mr. Justice Ficld in 1873, for a unanimous Court that included Chief Justice
Chase, said that ‘“* * * gll soils under the tide waters within her limits passed
to the State; * * *7 ¢

Mr. Justice Bradley in 1876 said:

“* * * In our view of the subject the correct principles were laid down in
Martin v. Waddell (16 Pet. 367), Pollard’s Lessee v. Hagan (3 How. 312), and
Qoodtitle v. Kibbe (9 How. 471). These cases related to tidewaters, it is true; that
they enunciated principles which are equally applicable to all navigable waters * * *
it (the bed and shore of such waters) properly belongs to the State by their inherent
sovereignty * * *7’ 3

Chief Justice Waite in 1876 said that “* * * each State owns the beds of all
tide-waters within its jurisdiction * * %7 ¢

Mr. Justice Gray in 1894 said: .

“The new States admitted into the Union since the adoption of the Constitution
have the same rights as the original States in the tide waters, and in the lands
under them, within their respective jurisdictions.”” 7 -

Chief Justice White said in 1912:

. ‘.‘*‘:’* each State owns the beds of all tide-waters within its jurisdiction;

Chief Justice Taft in 1926 said that ‘“* * * all the proprictary rights of the
Crown and Parliament in, and all their dominion over, lands under tidewater
vested in the several states; * * *' 9

Chief Justice Hughes said in 1935: “* * * The soils under tidewaters within
the original states were reserved to them respectively, and the States since ad-
mitted to the Union have the same sovereignty and jurisdiction in relation to
such lands within their borders as the original States possessed; * * *.”” 10

Probably the strongest case directly on State ownership of land under the
marginal sea is [llinois Central R. R. Co. v. Illinois (146 U. S. 387 (1892)), in
which title to the bed of Lake Michigan was in issue. Holding that the Great
Lakes are “open seas” and should be governed by the same property rule as
apPlies to tidewaters on the coastal seas, the Supreme Court said:

‘It is the settled law of this country that the ownership of and dominion and
sovereignty over lands covered by tidewaters, within the limits of the several
States, belong to the respective States within which they are found * * * subject
always to the paramount right of Congress to control their navigation so far as
may be necessary for the regulation of commerce with foreign nations and among
the: States * * *

“The same doctrine is in this country held to be applicable to lands covered by

fresh water in the Great Lakes over which is conducted an extended commerce
with different States and foreign nations. These lakes possess all the general
characteristics of open seas, except in the freshness of their waters, and in the
absence of the ebb and flow of the tide. In other respects they are inland seas
and there is no reason or principle for the assertion of dominion and sovereignty
over and ownership by the State of lands covered by tidewaters that is not equally
applicable to its ownership of and dominion and sovereignty over lands covered
by the fresh waters of these lakes. * * *
- 4% * * We hold, therefore, that the same doctrine as to the dominion anp
sovereignty over and ownership of lands under the navigable waters of the Great
Lakes applies, which obtains at the common law as to the dominion and sov-
ereignty over and ownership of lands under tidewaters on the borders of the
sea * * *” (146 U. S. at 435-437).

8 Mumford v. Wardweil, 5 Wall. 423, 436 (1867).
. ¢ Weber v. Harbor Commiscioners, 18 Wal.. 57, 66 (1873).
* ¢ Barney v Keokuk, 94 U. 8, 324, 338 (1876).
¢ AMcCyeady v. Virginia 94 U. 8. 391, 394 (1876).
! Shipety v B wib%w? U. 8. 1. 57 (1884).
¢ Abby Dodge. 223 U. 8. 166, 174 (1912).
. YAppledy v. New York, 271 U, 8, 364, 381 (1926).
118 Borar Consolidated v. Los Angeles, 206 U, 8, 10, 15 (1935).



80 SUBMERGED LANDS ACT

131

Stete ownership (jus privatum or dominium) of lands under navigable waters 1s
separale and distinct from State and Federal governmental powers (jus publicum
or imperium) over said lands for public uses of navigation, commerce, and fishing.
Owne: ship cannot interfere with governmental control for public uses, because &
-latter 18 paramount to the former. Likewise, exercise of the paramount governmen-
tal powers cannot acquire or desiroy any of the proprietorship, except so much as
may be necessary to keep the waters open and suitadle for navigation .
In English and American jurisprudence two separate and distinct sovereign

rights have always been recognized with relation to navigable waters and the soils
beneath them. These rights are: (1) proprietorship (jus privatum or dominium),
and (2) governmental control for public use (jus publicum or imperium). Pro-
prietorship (jus privatum—using, leasing, collecting revenues) must not and
cannot interfere with the regulatory control (jus publicum), because the latter
has always been paramount for the protection of the public uses of commerce,
navigation, and fishing.

In Engiand both ownership and regulatory control (jus privatum and jus

ublicum) were vested in the King. nder our constitutional system in the

%nited States, the sovereign right of ownership (jus privatum) is vested in the

respective States. The sovercign right of governmental control (jus publicum)

18 divided between the dual State and Federal sovereignties, with the States re-

serving all of such rights which were not delegated to the Federal Government.

Under such a division of sovereign rights, State ownership of lands beneath navi-

gable waters has not in the past and will not in the future interfere with that

portion of the jus publicum contained in the paramount constitutional powers
of the Federal Government for regulation and control of navigation, national
dcfense, and other Federal powers.

Some of the English and American cases recognizing these fundamental and
historical distinctions between proprietorship and governmental powers are as
follows:

Blundell v. Callerall (5 B. & Ald. 268, 106 Eng. Rep. 1190, 1199):

“x % % ag he (Hale) also there lays it down, in the main sea itself, adjacent to
his dominions, the King only hath the propriety, but a subject hath not * * *,

“By the common law, though the shore, that is'to say the soil betwixt the ordi-
nary Hlux and refiux of the tide, as well as the sea itself, belongs to the King; yet it is
true that the same are also prima facie publict jurs, or clothed with a public
interest. But this jus publicum appears from Lord Hale to be the public right
in all the king’s subjects, or navigation for the purposes of commerce, trade,
and intercourse; and also the liberty of fishing in the sea or the creeks or arms,
thercof * * *.”

Shively v. Bowlby (152 U. S. 1, 13 (1894)), opinion by Mr. Justice Gray:

“In England, from the time of Lord Hale, it has been treated as settled that the
title in the soil of the sea, or of arms of the sea, below ordinary high water mark, ss
sn the King, except so far as an individual or a corporation has acquired rights in
it by express grant, or by prescription or usage (citing cases); and that this title,
Jus privatum, whether in the King or in a subject, is held subject to the public
right jus publicum, of navigation and fishing * * *, .

‘“And upon the American Revolution, all the rights of the Crown and of Par-
liament vested in the several States, subject to the rights surrendered to the National
Government by the Constitution of the United States.”

Narragansctt Real Estate Co. v. McKenzie (82 Atl. 804. 810 (R. I. Sup. 1912)):

“* * * [t is well settled in England that the titie in the bed of the ocean is in the
sovereign, subject to the jus publicum—the right of navigation and fishery of which
the public cannot be deprived. [In this country, where the people are sovereign,
the title to‘tlic"bed of the ocean 18 in the stale, which represents the sovereign

wer; * .
poCorﬁeld v. Coryell (6 Fed. Cas., 546, 551 (1823)):

“% » * The grant to Congress to regulate commerce on the navigable walers
belonging to the several Stales, renders those waters the public property of the United
States, for all the purposes of navigation and commercial intercourse; subject only
to congressional regulation But this grant conlains no cession, either express or
smplied, of territory, or of public or private property.”

ollard v. Hagan (3 How. (U. S.? 212, 230 (1844)):

“* & » To give to the United States the right to transfer to a citizen the title
to the shores and the soils under the navigable waters, would be placing in their
hands a weapon which might be wielded greatly to the injury of State sovereignty,
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and deprive the States of the iower to exercise 8 numerous and important class
of police powers. But in the hands of the States this power can never be used so
as lo affect the exercise of any nalional right of eminent domain or jurisdiction with
which the United States have been invested by the Constitution.”

The distinction between proprietorship and governmental rights was recog-
nized also by Mr. Justice Frankfurter in his dissenting opinion in the California
case and by Justices Reed and Minton in the Texas case. Mr. Justice Frank-
furter said:

“To speak of ‘dominion’ carries precisely those overtones in the law which
relate to property and not to political authority. Dwominion, from the Roman
concept dominium, was concerned with property and ownership, as against
tmpertum, which related to political sovereignty. One may choose to say for
example, that the United States has ‘national dominion’ over navigable streams.
But the power to regulate commerce over these streams, and its continued exer-
cise, do not change the imperium of the United States into dominium over the
land below the waters. Of course the United States has ‘paramount rights’ in
the sea belt of California—the righte are implied by the power to regulate inter-
state and foreign cominerce, the power of condemnation, the treaty-making
power, the war power. We have not now before us the validity of the exercise
of any of these paramount rights. Rights of ownership are here asserted—and
rights of ownership are something else. Ownership implies acquisition in the
various wayvs in which land is acquired—by conquest, by discovery and claim,
by cession, by prescription, by purchase, by condemnation. When and how did
the United States acquire this land?

“The fact that these oil deposits in the open sea may be vital to the national
security, and important elements in the conduct of our foreign affairs, is no
more relevant than is the existence of uranium deposits, wherever they may be,
in determining questions of trespass to the land of which they form a part. This
is not a situation where an exercise of national power is actively and presently
interferred with. * * *” (332 U S. at 43-44.)

In the dissenting opinion of Mr. Justice Reed, in which Mr. Justice Minton
joined, in the Texas case, the following is said:

“The necessity for the United States to defend the land and to handle inter-
national affairs is not enough to transfer property rights. * * * The needs of
defense and fareign affairs alone cannot transfer ownership of an ocean bed from
a State to the Federal Government any more than they could transfer iron ore
under uplands from State to Federal ownership. National responsibility is no
mater in respect to the marginal sea than it is toward every other particle of

erican territory. * * *” (339 U. S. at 723.)

The States admit that the Federa Government has paramount powers over
navigable waters to improve and keep them open for public use, and that the
Government has paramount constitutiona. powers of government over these lands
for national defense, commerce, and international affairs. They ask merely that
governmental powers be maintained separate and distinct from proprietorship,
and that no exercise of governmental powers be allowed to acquire without com-
pensation resources that have heretofore been considered as part of and attached
to ownership of the soil.

8enate Joint Resolution 13 follows the established “real property concept’” and
the heretofore established separation of proprielorship from governmental powers
giving due respect to both. It makes certain that the right to use, develop. an
control natural resources of and beneath the submerged soils is vested in ap
assigned to the respective States, but that their use of the property is subject to
and shall not interfere with or impair the constitutional functions of the Federal
Government in such areas.

O



