


S T Z N O P S I S  OF D E C I S I O N  

The Korea Drilling Company, Ltd. (XDC), a Korean clr?oration 
aurhorized to do business in the United States, proposes to 
clnduct exeloratory drilling tor oil and gas on cgrtain Outer 
C~ntinental Shelf (OCS) tracts off the ~alifornia mast pursuanc 
t~ contracts with companies possessing leases to those tracts. 
In April 1986, KDC filed an application with the U.S. 
Environmental Protection Agency (EPA) for an individual National 
Pgllutant Discharge Elimination System (NPDES) permit under the 
Federal Water Pollution Control Act, as amended, 33 U.S.C 3 5  1251 
er s e a .  The permit would allow KDC to discharge on those tracts -- 
drilling muds, cuttings and washwater: well completion and 
trsatnent fluids: and associatsd wasre materials from its seni- 
sanmersible exploratory drilling vesssl, the DO0 Suns. 

KDC certified in its application to EPA that its pr~posed 
discharge activity was consistant with the Federally approved 
Czlifornia Caastal Managenent Program (CCZIP) . On August 4, 1986, 
E34 issued the NPDES penit, to become effective on Sqtsnber 11,. 
1986, provided that KDC had obtained the concurrence of the 
C~nmission vith its consistsncy certification. Pursuant to 
ssccion 307 (c) (3) (A) of the Coastal Zone Managenent Act of 1972, 
as amended (Act), 16 U.S.C. g g  1451 & m., the California 
Csastal Commission (commission) reviewed KDCts consist=ncy 
cer=ification. At a hearing held November 14, 1986, the 
C;r;mission voted to object to the consistency certi2ication. On 
December 10, 1986, the Commission adopted findings setting forth 
the basis ior its action. The commission summarized its 
objection as follows: 

upos~d would [Tlhe Commission finds that the project as pr- 
result in safety concerns endangering marine resources in 
the coastal zone and cause adverse socio-economic effects on 
local workers in the coastal zone. Therefore, it does not 
comply with the enforceable policy requir~-ments of Chapter 3 
of the California Coastal Act (public Resources Code Section 
30000 et seq.). The Commission furthermore finds that 

=rest as KDCts permit does not implement the national int- 
required by Chapter 11 of the CClP and Sections 302 and 303 
of the [Act]. 

Under section 307(c) (3) (A) of the Act and 15 C.F.R. 5 930.65 of 
the implementing regulations, 15 C.F.R. Part 930, the State's 
objection precludes EPA from issuing t h e  NPDES permit unless, as 
pravided at 15 C.F.R. g 930.131, the Secretary of Commerce 
(Secrstary) tinds that the activity objected to may be Federally 
agproved because it is consistent with the objectives or purposes 
of the Act (Ground I) or necessary in the interest of national 
ssc~rity (Ground 11). 



By letter datei December 12, 1986, and received December 15, 
1986, in accordance with saction 307 (c) (3) (A) of the Act and 
15 C . F . R .  Part 930, Subpart H, KDC submitted to the Secretary a 
notice of appeal under Ground I from the Commissionis objection 
to KDC1s onsis=ancy certification. In order to satisfy Ground 
I, a proposed activity must meet the requirenents of 15 C . F . R .  
3 930.121. 

The Secretary, upon consideration of the information submitted by 
KDC, the   om mission, Federal agencies and the public, made the 
following findings pursuant to 15 C . F . R .  3 930.121. 

KDC's proposed activity furthers the exploration for and 
development of offshore oil and gas resources and thereby 
furthers one or more of Lie competing national objectives or 
purposes contained in section 302 or 303 of the Act. 

The progosad activity will not cause adverse effects on the 
natural resourzas of the caastal zone substantial enough t~ 
outveigh its c~ncribution to the national intersst. 

The proposed activity will not violate any rsquirenents of 
the Clean Air Act, as amended, or the Federal Water 
Pollution C~ntrol Act, as amended. 

Thers is no reasonable alternative available that would 
permit the proposed activity to be carried out in a manner 
cansistent with the CCMP. 

Conclusion 

Having found all elements of 15 C . F . R .  5 930.121 satisfied, the 
Secretary concluded that the proposed activity may be Federally 
persitted because it is consistent with the objectives or 
proposes of the Act. EPA may now make its NPDES pernit for KDC 
effective. 



D E C I S I O N  

Factual BacRaround 
- 

In April 1986, the Korea Drilling Company, L t d .  (XDC), a Korsan 
coqoration authorized to do business in the United States whoss 
shareholders consist of five private Korean campanies and Korea's 
national oil company, filed an application with the U.S. 
Environmental Protection Agency (EPA) under the Federal Watsr 
P?llution Control Act, as amended, 33 U.S.C. 9 0  1251 & m., fsr 
an individual National Pollutant Discharge ~limination System 
(NPDES) pernit. Initial brief from KDC, dated March 10, 1987, at 
1-3. The permit would allow KDC to discharge drilling muds, 
c-at~ings and washwatsr: well campletion and treatment fluids; and 
cor=ain associats:! waste materials, in accordance with specified 
effluent limitations, from its seni-submersible exploratory 
drilling vessel, the Do0 Suna, on ce-*sin Outsr continental She12 
(OCS) tracts off the California coast. u., Exhibit 17 (NPDES 
P5mit No. CA-011072). KDC would undertake i=s exploratory 
drilling activity pursuant ts csntracts with campanies possessing 
leases to the OCS tracts. Id. at 12. Before conducting any 
exgloration activities (other than preliminary survey 
activities) on a site, each such company must itsalf receive 
approval for its Plan of Exploration (POE) for the sits fram the 
Kinerals Managenent service (MMS) of the Departaent of the 
Interior (DOI). 30 C.F.R. Part 250, Subpart 8. 

On August 4, 1986, EPA issued an individual NPDES pemit t? KDC, 
to become effsctive on September 11, 1986, provided that KDC had 
cbcained the csncurrence of the commission with its csrtification 
that its proposed activity was cansistent with the ~alifornia 
Csastal Managenent Program ( C W ) .  m., Exhibit 17. KDC made 
the following commitment in its consistency submission to the 
Cammission: 

KDC recognizes that under the ~alifornia Coastal commission 
cansistency certification, its NPDES pernit authorizes 
activities only when performed in accordance with the 
c?nditioni of a valid NPDES permit held by a POE operator and 
California Coastal Commission consistency csrtification. 

1 The tracts are identified in the appendix to the decision. 
Although the Do0 Sunats pernit is an "individualN one under 
EPA's regulatory .jrogram, it covers a large area off the 
California coast and in this way is similar to the general 
NPDES permit issued by EPA for certain leasas offshore 
California that expired in 1984. That permit was extended by 
Region IX of EPA with regard to companies and facilities 
covered under it. KDC and the Doo Suna, however, were not 
among this group and could not have been among it, as the &g 
Suna had not yet been brought to ~alifornia at the time of - 
issuance of the general permit. ~nitial brief from KDC, 
at 5 - 6 .  



KDC commits that, prior to undertaking any activities under 
this permit, it will submit to the California Coastal 
commission a written statenent from the PQE operatar at each 
affected lease site, which states that the operator has 
received or will receive a valid NPDES pernit prior to the 
commencement of any drilling and discharge activities, and a 
concurrencg with a. consistency certification for the 
operator's NPDES permit from the California Coastal 
 omm mission where requir~d by the federal Coastal Zone 
Management Act. No activities shall be conducted unless 
authorized by and csnductod in accordance with the operator's 
NPDES pemit and state consistency certification. 

Commission Findings on Consistency ~srtification, adopted on 
Decenber 10, 1986 (hereinafter Cansistency objection). 

At a hearing held Novenber 14, 1986, the  omm mission voted ta 
object ta KDC' s csnsistsncy certification. On Decsnber lo, 1986, 
the Commission adopted findings setting forth the basis for i=s 
action. The Commission summarized its objection as follows: 

[Tlhe Commission finds that the project as proposed would 
result in safety csncerns endangering marine rssources in the 
c~astal zone and cause adverse socio-ecanomic effects on local 
workers in the coastal zone. Therefore, it does not comply 
with the enforceable policy rquirements of Chapter 3 of the 
California Coastal Act (Public Resources Code ~sction 30000 ec 
seq.). The Commission furthermore finds that WC's pemit 
does not implement the national interest as required by 
Chapter 11 of the CCMP and sections 302 and 303 of the [Act]. 

Id. - 

Under section 307(c)(3)(A) of the Coastal Zone Managenent Act of 
1972, as amended (Act), 16 U.S.C. 5 5  1 4 5 1 e  sea., and 15 C.F.R. 
5 930.65 of the Department of Commerce's (Department's) 
i m p l e a e n t i n g ~ ~ r e q l a t i o n s ,  15 C.F.R. Part 930, the o om mission's 
objection to KDC's activity on the ground that it is inconsistsnt 
with the C M P  precludes E?A from issuing the NPDES perinit 
unless, as provided at 15 C.F.R. 5 930.131, the Secretary 
determines that the activity is "consistent with the objectives 
or purposes ef the Act,+r is necessary in the interest of 
national sec~rity.~ 

A ~ ~ e a l  to the Secreta- of Commerce 

By letter dated Decenber 12, 1986, and rec'eived Decenber 15, 
1986, KDC submitted a notice of appeal under section 307(c)(3 
of the Act and 15 C.F.R. 5 930.125. Under cover letter dated 
March 10, 1987, KDC submitted a brief and supporting data and 
information: under cover letter dated July 14, 1987, the 
 omm mission submitted a response. Under caver letters dated 
August 30 and Septenber 3, 1987, respectively, KDC and the 



commission submi t ted  f i n a l  r e p l y  b r i e f s .  
reques ted  o r  h e l d .  

No p u b l i c  h e a r i n g  was 

The Depargment publ i shed  n o t i c e  of t h e  appea l  i n  t h e  Federa l  
R e ~ i s t e r  on Janua ry  14 ,  1987. A f t e r  t h e  appea l  was p e r f e c t s d  by 
r e c e i p t  of K D C 1 s  submiss ion da t ed  March 1 0 ,  1987, t h e  Department 
s o l i c i t e d  comments on i s s u e s  r a i s e d  by the agpea l  i n  t h e  F- e d e r a l  
R e u i s t e r  on A p r i l  8 ,  1987, and f i v e  newspapers publ i shed  i n  t h e  
a r e a  l i k e l y  t o  be  a f f e c z e d  by t h e  proposed a c t i v i t y .  Comments 
w e r e  r ece ived  from ARCO O i l  and Gas Company, Chevron U.S.A. Inc .  
(Chevron),  Exxon Company, U.S.A. (Exxon),  and Sun Exp lo ra t ion  and 
Product ion Company. The Department a l s o  s o l i c i t e d  and r ece ived  
comments from t h e  Depar tnen ts  of Energy, Navy, S t a t e  and 
Trsasury ;  t h e  F i s h  and W i l d l i f e  Se=ice and MMS of D O I ;  t h e  U.S. 
Amy C o q s  of Engineers ;  t h e  U.S. Coast  Guard; EPA; t h e  Federal  
E n e r g  Regulatory Commission; t h e  U . S .  I n t e r n a t i o n a l  Trade 
Commission; t h e  O f f i c e  of t h e  U.S. Trade Represen ta t ive :  and t h e  
I n t e r n a t i o n a l  Trade A h i n i s t r a t i o n  and Nat iona l  Marine F i s h e r i e s  
Service of t h i s  DepaExent .  A l l  documents submitted by t h e  
p a r t i e s  and c3mments submi t t ed  by non-par t ies  dur ing  the course  
of  t h i s  appeal  a r e  i nc luded  i n  tihe a d m i n i s t r a t i v e  r eco rd  of  t h e  
appea l .  

I n  t h i s  appea l ,  c a n s i s t e n t  w i th  p r i o r  cons i s t ency  a p p e a l s ,  I have 
n o t  cons idered  whether t h e  S t a t c  c o a s t a l  management agency was 
c o r r e c t  i n  its d e t e & a i n a t i o n  t h a t  t h e  proposed a c t i v i c y  was 
i n c o n s i s r s n t  w i t h  t h e  S t a t e  c o a s t a l  management program. 4 
Ra ther ,  I have examined the S t a t e ' s  o b j e c t i o n  only  f o r  t h e  
p u m o s e  of de t e= in ing  whether  it w a s  p rope r ly  lodged,  i - e . ,  
whether it complied wi th  the  requirements  o f  t h e  A c t  and its 

2 F ive  C i t i e s  Times P r e s s  Recorder: May '29, June 3 and 5 ,  1487; 
Lona Beach P r e s s  Teleuram: June 1, 2 and 3 ,  1987; Oranae 
Countv Reuis , ter :  May 28,  29 and 30, 1987; Santa Barbara News 
Press :  May 29, 30 and 31, 1987; and Ventura Countv S t a r  Free 
Press :  Ray 28 ,  29 and 30,  1987. 

3 AlthouqB a l L  materials r ece ived  have been included i n  t h e  
r eco rd ,  I have cans idezed  then  on ly  as t h e y  a r e  r e l e v a n c  t o  
t h e  s t a t u t o r y  and raplatary-grounds for dec id ing  consis=ency 
apgea l s  (and t o  compliance wi th  t h e  r e g u l a t i o n s  governins  t h e  
conduct  of such  a ~ g e a l s ) .  

4 Although p a s t  c o n s i s t e n c y  appeal  d e c i s i o n s  have been l i m i t s d  
t o  c o n s i d e r a t i o n  of t h e  s t a t u t o r y  and r egu la to ry  grounds f o r  
an  o v e r r i d e ,  t h e r e  is some a u t h o r i t y  f o r  a rzview of  t h e  
c o r r e c t n e s s  of  t h e  S t a t e ' s  ob j ec t ion .  See Exxon v.  F i scne r ,  
807 F.2d 842 ( 9 t h  C i r .  1987) .  



implementing  regulation^,^ I conclude that the State's 
objection was properly lodged. 

I find that this appeal is properly before me for consideration 
and that the parties have canplied with the De3artsent1s 
regulations governing the conduct of the appeai, Subparts D and H 
of 15 C.F.R. Part 930. 

Threshold Issue 

In the submissions filed during this appeal, the Cammission 
raised the issue of whether the activity considertd on appeal 
must be the same activity it reviewed for consistsncy. The 
Commission argues that, because KDC in its appeal offers what the 
Commission views as commitsents6 as to training programs, the uss 
of Americans in supervisory positions, the use of English as the 
working lanquage on board ship, the potential use of domestic 
support ser~ices, and other aspects of its operations that it did 
not make t3 the Commission during the  amm mission's review of 
KDC's consistsncy csrtification, the activity before me on appeal 
is not the same activity reviewed by the Commission. The 
c om mission then asserts that if I consider the activity on appeal 
with commitsents different from those made to the Commission by 
KDC during its consistency review, the  omm mission will have 
effectively been denied its opportunity to rtviev for consis==ncy 
the "new1' activity. The Commission further argues that since 
the new commitments that KDC made in its appeal were not 
contained in KDC1s consistency certification, they are not 
binding on KDC. Initial brief from the  omm mission, dated July 
14, 1987, at 7-8. 

Even assuming arauendo that KDC has made new commi-Lments, the 
Commissionfs argument is without merit. The sole effect of 

5 15 C.F.R. 5 930.64 requires the State to notify the applicant 
and the Federal agency of its objection within six months of 
commencement of its review of the proposed aczivity. That 
section also requires the State, in its objection, to describe 
how the proposed activity is inconsistent with sgecific 
elenents of its managenent program and to describe alternative 
measures, if any exist, which, if adopted, would permit the 
proposed activity to be conducted in a manner cansistent with 
i t s  manaqemanLprcqraHt. The regulations fue<her repiire the 
State to inform the applicant of his right to apgeal Lie 
State's objection to the Secretary for a deterxination that 
the proposed activity may be permitted because it is 
consistsnt with the objectives or purposes of the Act or 
necessary in the national interest. 

6 KDC states that it has neither changed the description of the 
activity that it proposed to the Commission nor made any 
commitments to the Secretary that it did not make to the 
Commission. Final brief from KDC, dated Septenber 4, 1987, 
at 7. 



sustaining an appeal is to authorize the Fsderal agency from whom 
the license or permit in question is sought to issue the license 
or pernit notirithstanding the State's consistsncy objection. The 
activity that the agency is authorized to liccnse or pernit is 
che one that the State caastal management agency reviewed for 
cansist~ncy (including any commitments made by the appellant to 
the Stace agency), as modified by any commitments made by the 
appellant during the course of the appeal. This decision 
describes the activity that the Federal agency may license or 
permit. That agency is not authorized to license or permit any 
ozher activity. Of course, the agency may impose more 
restrictive or protective conditions as it sees fit. 

The fact that the Commission did not consider what ic views as 
RDC1s new commitments when reviewing KDC's consistency 
c~~rtification is simply not relevant. The issue on appeal -- 
whether a statutory ground (as further delineated by implementing 
regulations) for an override of the Commission's objection is 
satisfied -- was not the issue before the Commission during its 
cznsistency review. If the Commission Selieves a commitment made 
by RDC is inadequate, the Commission has ample opportunity to 
respond and offer evidence during the course of tne appeal. 
Thus, as long as the Commission has the opportunity to address 
rhe merits of all commitments made during the appeal, whether the 
cmunitments were originally made to it or not, and I consider izs 
views, its interests will not have been prejudiced. 

M y  determination is further buttressed by section 307(c)(3)(A) of 
=he Act and 15 C.F.R. 5 930.132. Those provisions authorize me 
to consider on my own volition, either before or after 
cgmpletion of State agency review, whecher an activity satisfies 
tbe  statutory grounds for an override. In such a case, the 
parties1 intorests are protected by tneir being given an 
opportunity to brief the issues as part of my review process. 

In the present instance, EPA issued KDC a permit to discharge 
from the Doo Sunq specified materials in accordance with 
sgecified effluent limitations. The effectiveness of the permit 
wzs conditioned only on KDC1s procurenent of the concurrence of 
the Commission with its consistency certification. Accordingly, 
the activity that I am considering here on appeal consists of the 
2ischarges by KDC from the Doo Suns allowed under the EPA permit, 
the commitment quoted in the Factual Background section of this 
decision, and KDC's statements during the course of the appeal, 
which I view as commi=ments, as to the use of English as the 
working language on board the Doo Suns and its following the 
training, staffing and safety program developed with its 
consultants. 

Grounds for Sustainina an A ~ ~ e a l  

Section 307 (c) (3) (A) of the Act provides that a Federal license 
or permit for an activity affecting land or water uses in the 
cgastal zone may not be granted until either the State concurs 
with the applicant's certification that such activity is 



cansisfent with its Federally approved ccastal zone management 
plant7. or the Seczetary finds, "after providing a reasonable 
o~gortunity for detailed comments from the Federal agency 
involved and from the [Sltaze, that the activity is consistent 
witS the objectives of [the Act] [Ground I] or is otheriise 
necessary in the interest of national security [Ground II].88 KDC 
has pleaded only that its proposed activity is consistent with 
the objectives or purposes of the Act. Initial brief from KDC, 
at i. I have therefore confined my review to Ground I. 

The regulation inte-rpreting the statutory ground "consistent 
with the objectives of1* the Act, 15 C.F.R. 5 930.121, states:  

The term nconsistent wit3 the objectives or purposes of the 
Actw describes a Federal license or permit activity, or a 
Federal assistance activity which, although inconsistent with 
a State's management program, is found by the Secretary to be 
permissible because it satisfies the following four 
requirenents: 

(a) The activity furthers one or mors of the competing 
national objectives or puqoses contained in section 302 
or 303 of the Act, 

(b) When performed separately o'r when its cumulative 
effects are considered, it will not cause adverse effects 
on the natural resources of the coastal zone substantial 
enough to outweigh its contribution to the national 
interest, 

(c) The activity will not violate any requirements of the 
Clean Air Act, as amended, or the Federal Water Pollution 
Control Act, as amended, and 

(d) There is no reasonable alternative available (e.g., 
location[,] design, etc.) which would permit the activity 
to be conducted in a manner consistent with the management 
program. 

In order f o r  me to sustain KDC1s appeal, its proposed activity 
must satisfy all four elements of 15 C.F.R. 5 930.121. Failure 
to satisfy any one element precludes me from finding that the 
proposed activity is consistent with the objectives of the Act. 

- -  

7 Its concurrence may be conclusively presumed in certain 
circumstances. 



Elenenr. One: The Activity Furthers One or More of the Competing 
National objectives or Purposes contained in 
Section 302 or 303 of the Act 

Sections 302 and 303 of the Act identify a number of objectives 
or purposes, which can be stated as follows: 

I. To preserve, protect and, where possible, restore or 
enhance the resources of the coastal zone (sections 
302(a), (b), (c), (dl I (el , (f), (g) and (i) and 
303 (1) ) ; 

2. To develop the resources of the coastal zone (sections 
302 (a) , (b) and (i) and 303 (1) ; and 

3 .  To encourage and help the States to exercise their 
full authority over the lands and waters in the coascal 
zone, giving consideration to the need to protect as 
well as develop coastal resources, in recsgnition by the 
Congrsss that State action is the key to more effective 
protection and use of the resources of the coastal zone 
(sections 302 (h) and (i) and 303 (2) ) . 

in addition, the Act also recognizes a national objective in 
achieving a greater degree of energy self-sufficiency, which 
objective would be advanced through the provision of financial 
assistance to States and localities (section 302(j)). 

Zarlier consistency appeal decisions have stated that 
exploration, development and production activities and 
e~nsideration of their effects on land and water uses of the 
coastal zone are included among the objectives and purposes of 
the Act. Further, because Congress has broadly defined the 
national interest in coastal zone managenent to include both 
protection and development of coastal resources, as stated in 
earlier decisions, this element will "normallyw be found to be 
satisfied on appeal. Decision and Findings in the consistency 
Appeal of Gulf Oil Corporation before the Secretary of Commerce 
(December 23, 1985) (hereinafter Gulf Decision), at 4; Findinas 
and Decisian in the Matter of the Appeal by Exxon Company, U.S.A. 
t3 the Consistency Objection by Lhe ~alifornia Coastal  omm mission 
=a Exxonls Proposed Development of the Santa Ynez Unit by Means 
of Development Option A (February 18, 1984) (hereinafter Exxon 
Santa Ynez Decision), at 6-8. 

-. 

-XDC argues that its provision of contractual drilling services 
t3 companies desiring to explore for oil and gas resources in an 
area of the OCS off the California coast would further the 
exploration for and development of such resources (initial brief 
from KDC, at 12) , activities included among the objectives of the 
Act, as noted above. The   om mission, however, takes issue with 
KDC1s contention that the availability on the ~alifornia OCS of 
the Doo Sunq would further the exploration for and development of 
such resources. Initial brief from the  omm mission, at 18-19, 25. 
The Commission alleges that there are drillships "'stacked' and 



waiting for workn on the California OCS. Initial brief from the 
commission, at 18: final brief from the commission, daced 
September 3, 1987, at 7. The ~ornmission therefore asserts that 
I1adequatt1l cam~etition alrrady exists on the California OCS. u. 
at 10. The Connnission funher asserts that KDCts proposed 
operation may actually reduce c~mpetition, in that Itif wage and 
ocher monetary factors, or subsidies or tax savings. affect the 
Doo Sungls operating costs, it may ultimately drive away other 
operators and the pricing incentive provided by the competition.ll 
Id. at 7. The Commission supports this assertion with evidence - 
in the f o m  of citations t3 Lie Wall Street Journal and Ne~dsvesk 
stating that Korean blue-collar workers are paid on average much 
less than Unit& States workers. m. 
KDC resjonds to the Commissionis argument that Itadequate" 
compecition already exiscs on the california OCS by explaining 
that the increased c~mpetition for drilling work occasioned by 
the availabilic-y of the Doo Suna could reduce the price of 
drilling, with rle result thac c~mpanies that othe~dise would not 
conduct exploration activities mighc then find it in their 
economic intsrest t? do sa. Final brief fram KDC, at 10. 

I am persuaded by KDCis argument. obtaining an NPDES pernit 
enables KDC to compete for drilling work on certain tracts in the 
California OCS. A basic tsnet of our economic systen is that 
more competition is better because it tends to result in lower 
prices. The ent,y of another competitor into the market helps 
ksep all competitors sharp. It is not necessary for KDC to 
establish that it will be able to operate at a lower cost than 
wdomesticu drilling vessels. As MMS stated: 

The KDC project will cantribute significantly to the 
national intzrest goals of national energy sufficiency and 
development of the oil and gas resources of the OCS while 
protecting the natural resources of the coastal zone. In 
addition to the exemplary safety record cited above, having 
this rig available for use on the OCS will allow industry to 
have access to a number of competitively priced drilling 
rigs, providing economic incentive for industry to explore 
for hydrocarbons during a time of depressed market 
conditions. It is clearly in the national interest to have 
as great a variety of safe, mode-n, reasonably priced 
drilling rigs, including the Doo Sung, available for 
industry1 s use in devcl- €&ff ornia s OCS oil and gas 
reserres . 
Letter from William D. Bettenberg, Director, Minerals 
Management Service, to Anthony J. Calio, Administrator, 
NOAA, dated July 17, 1987, at 3. 

Similarly, the Department of State commented: 

By limiting competition in the market for drilling services, 
this action by the CCC could increase the cost of praduction 



of offshore oil and thus canflict with our policy of 
encouraging the economic development of indigenous enerqy 
resources. As a result of the decline in oil prices, U.S. 
oil campanies have had to siash their budgets tor 
exploration and development. It is ther~fore particularly 
important to avoid actions that would increase production 
costs and stand in the path of increased production. 

Lett== from Alan P. Larson, Deputy Assistant Secretary for 
International Energy and Resources Policy, U.S. Departinent 
of State, to Anthony J. Calio, ~dministrat~r, NOAA, datsd 
July 2, 1987, at 1. 

ARC0 Oil and Gas Company stated: 

In allowing the Commissionts decision to stand, an aavezsa 
precedent would be established that would be detrimental t~ 
the oil industry's inceres-, in awarding cancracts ta the 
most competizive bidder. As ARCO has rzcently experiencad/ 
the number of campetitively priced drilling vessels in 
offshore ~alifornia waters has dramatically rsduced the cost 
of exploration. This cosc rzduction has given ARCO the 
oppor,unity to proceed with exploratory projects, offshcrs 
California, that may not have been drilled othemise. 

Letter from Paul B. Norgaard, Vice President, ARCO Oil and 
Gas Company, to Secrstary Baldrige, dated Agril 27, 1987. 

Similarly, Exxon proffered its csnviction that ttc?mpetitive 
bidding is the best approach to ensure that critical energy 
supplies will be made available to U.S. industry and consumers in 
a cost effective manner." Letter from Thomas M. Morneau. 
Caunsel, Exploration Depar=ment, Offshore/Alasha Division, Exxon, 
to Daniel W. McGovernn, Ganeral Counsel, NOAA, datsd April 29, 
1987, at 2. 

The  omm mission alleges that possible Korean monetary, 
subsidization or taxation factors might unfairly reduce the Ooo 
Suna's operating costs and thus lessen competition on the - 
California OCS in the long run. Initial brief from the 
Commission at 11, 14: final brief from the Commission, at 7. 
While foreign ampetition, like any competition. always Fresents 
the possibility of being unfair, the presence of a specter is not 
sufficient reason to disallow the competition. It unfair 
competition takes place, remedies exist in other forums by which 
it can be redressed. 

Based on the above analysis, I find that the availability of the 
Doo Suna on the OCS offshore California would increase 
competition for drilling work there and thus further the 
exploration for and development of offshore oil and gas 
resources. Accordingly, I find that KDC's proposad activity 
satisfies Element One of Ground I. 



ELenent Two: When Psrfomed Separately or m e n  Its Cumulative 
Efiects Ar.  Cansidersd, the Aczivity Will Not 
Cause Adverse Effects on the Natural Resources of 
the Csastal Zone substantial Enough to outweigh 
Its Contribution to the National Interest 

Elenent Two of 15 C.F.R. 5 930.121 requires that I identify: 
(1) the adverse effects of the activity objectsd to on the 
natural resourcss of the coastal zone, ignoring other activities 
affecting the coastal zone: and (2) the cumulative adverss 
effects of the activity objected to, i-e., tne adverse effects 
from the conduct of the activity in c~mbination with other 
activities affecting the coastal zone. Elenent Two then 
requires me t3 idencify the contribution of the activity to the 
national int~rtst. Finally, it requires me to dets-nine whether 
the adverse effects are substantial enougn ts out-xeigh the 
cantribution of the activity to the national interest. 

Adverse effects on the natural rssources of the caastal zone can 
arise tram tie routine canauct of an activity eirher by itsel or 
in combination with other activities affecting the coastal zone. 
Adverse effeczs can also arise from an unplanned event, i-e., 
improper conduct of an activity or an accident, once again eizher 
by itself or in combination with other activities. 

A. Adverse Effects from Routine Conduct 

The Commission in its consistency objection, which is part of the 
recard in this appeal, maintains that rautine discharges wirhin 
NPDES perinit limits have adverse effects on the natural 
rssources of the California coastal zone, the severity of which 
varies with such factors as site and season. consistency 
objection, at 4. The Commission also espousss that view in its 
findings regarding EPAts draft general NPDES pemit (February 4, 
1985) . Initial brief from the Commission, Exhibit 10. The 
commission believes, however, that because of the supplemental 
language KDC included in its consistency submission (- pp. 1-2 
of this decision) , the Commissionts need for timely specific 
information will be met. Consistency objection, at 6. 

EPA, the grantor of KDCfs conditional NPDES permit, commented 
that it did "not believe that [KDCts] propossd activity will, 
either separately or when its cumulative effects are considersd, 
cause adverse effects on the natural resources of the coastal 
zone.'' Letter from Jennifer Joy Wilson, Assistant Administrator 
for External Affairs, EPA, to Anthony J. ~alio, Administrator, 
NOAA, dated June 26, 1987, at 2. EPA reached its conclusion by 
applying the standard that it is required to use to determine 
whether to issue an NPDES permit for discharge into OCS waters, 
i.e., whether the proposed activity is expected to result in 
ttunreasonable degradation of the marine environment.I1 u. 
MMS similarly commented with regard to both separate and 
cumulative effects on the natural resources of the coastal zone 
that t'[c]oncerns regarding the environmental effects of discharge 



aurhorized under EPA1s NP3ES permit are unwarranted." Letrer 
from William D. Bettenberg, Director, MMS, to Anthony J. Calio, 
hdministratbr, NOAA, datsd July 17, 1987, at 3. MMS quoted the 
Nacional Uademy of Sciences as having concluded: 

The panel's review of existing information on the fates and 
effects of drilling fluids and cuttings on the OCS shows 
that the effects of individual discharges are quite limited 
in extent and are c~nfined mainly to the benthic 
environment. These rssults suggest that the environmental 
risks of eqloratory drilling discharges to most OCS 
communities are small. 

Id. - 

The Fish and Wildlife Ser~ice, on the other hand, statsd: 

The proposed drilling by [RDC] is not a single operation but 
an extsnsive plan to drill over several oil fields and 
praspecrs off the southern California mast. Since the 
Ser~ice does not have detailed information on when or whers 
[KDC] will drill during the 5-year option covered in this 
pezzit action, the Service is unable to dete-mine whether 
unreasonable degradation of the marine environment off the 
southern California coast will occur. 

Letter from Frank Dunkle, Director, Fish and Wildlife 
Service, to Anthony J. Calio, Administrator, NOAA, dated 
August 24, 1987, at 1-2. 

To s;lmmarize, EPA and MMS believe that KDC1s proposed discharge 
activity, both when performed separately and when its cumulative 
effects are considered, will not cause substantial adverse 
effssts on the natural resources of the coastal zone. The 
Commission and the Fish and Wildlife Service believe that whether 
routine operations will cause substantial adverse effects depends 
on such factors as site and season. Such detailed information 
will be provided in the POE submitted by each company hiring KDC 
to provide exploratory drilling services. See 30 C.F.R. 
Part 250, Subpart B. I therefore find, given that exploratory 
drilling by the Doo Sunq (or, for that matter, any other drilling 
vessel) at a site can only take place if the Commission concurs 
with the consistency certification for the POE covering that site 
(or the Secrstary overrides the Commission's objection) and &IS 
approves the POE, that the routine conduct of KDC's proposed 
activity (i.e., discharges within the NPDES permit limits), 
either by itself or in combination with other activities 
affecting the coastal zone, will not have substantial adverse 
effects on the natural resources of the coastal zone. 



B. Adverse Effocts from Un~lanned Events 

The  omm miss-ion argues in this appeal that the operation of the 
Do0 Suna would present an unacceptable risk of h a m  to marine -- 
resources because its crew would be made up in part of workers 
with potentially inadequate proficiency in English and 
familiarity with safety procedures, and correspondingly limited 
ability to handle ernergencie~.~ Initial brief from the 
Commission, at 26-31. 

KDC addresses the Commissionls concern about safety by, inter 
alia, providing information about its training and staffing 
procedures. In August 1982, apparently before the construction 
of the Doo Suna was campleted, KDC entered into a still-ongoing 
Tecnnical Operarions Assistance Agreement with Western Services 
International for technical services intended to ensure the safe 
operation of the Doo Suna. These services include "?ersonnel, 
orqanization, safety, and training." Initial brief from KDC, at 
3 and 28. Wes=ern Services Intsrnational is a consulting a m  of 
Western Oceanic, Inc., a company providing offshore drilling 
sarvices worldwide and presently operating sixteen mobile 
offshore drilling units (four semi-submersibles and tuelve 
jack-ups). Id. at 3. (Hersinafter Western Senices 
International and Western Oceanic, Inc. will be c3llectively 
referred to as "Western.") Western and KDC have developed a 

8 On February 29, 1984, KDC received certification from the U . S .  
Coast Guard, the agency statutorily authorized to make such 
determinations, that the Doo Suna qualified for an exception 
to the general rule that structures engaged in OCS activities 
must be crewed by citizens of the United States or resident 
aliens. Initial brief from KDC, Exhibit 5 .  

Federal law requires, with certain exceptions, that l1any 
vessel, rig, platform, or other vehicle or structuren engaged 
in OCS activities be crewed by citizens of the United States 
or resident aliens. 43 U.S.C. 5 1356; 33 C.F.R. Part 141. 
One exception is provided in 33 C.F.R. 5 141.5(b)(3), which 
states that the restrictions on enployment do not apply to 
personnel on any: 

[ulnit over 5 0  percent of which is owned by one or morl 
citizens of a foreign nation or with respect to which 
one or mar= citizens of a foreign nation have the right 
effectively to control, except to the extent and to the 
degree that the President determines that the government 
of such foreign nation or any of its political 
subdivisions has implemented, by statute, regulation, 
policy, or practice, a national manning requirement for 
equipment engaged in the exploration, development, or 
production of oil or gas in its offshore areas. 

KDC has stated that English will be the working language on 
board. Id., Exhibit 26, at 4. 



program under which wes te rn  personnel  i n i t i a l l y  f i l l  a l l  
supe rv i so ry  and o t h e r  key p o s i t i o n s ,  w i th  Korsan personne l  
g r a d u a l l y  phased i n  a s  t h e y  ga in  exper ience  under t h e  d i r e c t i o n  
of t h e  Western personne l .  Id. a t  28-29. 

KDC e l a b o r a t e s :  

Consis ter l t  w i t h  t h i s  program, du r ing  its first c o n t r a c t  
o p e r a t i o n s  f o r  Exxon i n  1984, t h e  Doo Suna crew w a s  composed 
of  84% Western personriel  and 16% Korean personnel .  A l l  
s upe rv i so ry  and o t h e r  key p o s i t i o n s  w e r e  s taffed w i t h  Western 
personnel .  During t h e  1985 d r i l l i n g  o p e r a t i o n s ,  t h e  
involvement of  Korean personne l  w a s  i nc reased  because t h e  
Koreans had ga ined  adequa te  exper ience t 3  undertake 
a d d i t i o n a l  r ~ s p o n s i b i l ~ i t i e s .  The r e s u l t a n t  c r e w  camposi t ion 
w a s  approximats ly  57% U . S .  and 43% Korean. For the n e x t  
d r i l l i n g  c o n t r a c t ,  the crew composition w i l l  be s i m i l a r .  
E x h i b i t  29 shows how the key onboarci p o s i t i o n s  w i l l  be  
f i l l e d .  A l l  t h e  supezrvisory and key p o s i t i o n s  w i l l  b e  h e l d  
by Western. Any changes i n  t h e  c r g w  comnosit ion must be  
mutual ly  agrood upon by Western and KDC a f t e r  Western 
determines  t h a t  t h e  Karean personnel  have been adequa t s ly  
t r a i n e d  and have s u f f i c i e n t  exper ience t o  occapy t h e  
p o s i t i o n .  (See D e c l a r a t i o n  of James S i s k ,  Exh ib i t  29 (sic: 
should be 26)). 

I d .  a t  2 9 .  - 

KDC further s ta tes  t h a t  i t s  personnel  a r e  s u b j e c t  t o  t h e  same 
t r a i n i n g ,  bo th  formal  and on board, and exper ience  r e q u i r e n e n t s  
a s  Western personne l  (id.); KDC inc ludes  a s  an  e x h i b i t  t o  one of 
its b r i e f s  i.n t h i s  appeal,  a copy of an a r t i c l e  o u t l i n i n g  
Western 's  s t a n d a r d  pr0gra.m f o r  t r a i n i n g  and advancenent of  r i g  
o ~ e r a t i o n s  personne l .  Id;., Exh ib i t  30.  KDC s t a t e s  t h a t  " [ a l l 1  
Western and KDC personnel ,  have rece ived  some v a r i a t i o n  of  t h i s  
program, depending on p r i o r  exper ience ,  educa t ion ,  and a p t i t ~ d e . ~ !  
Id .  a t  29. - 
KDC a l s o  s tates tha t  t h e  Doo Suna has  m e t  a l l  U.S.  d e s i g n  and 
equipment st:andards. I n i t i a l  b r i e f  from KDC, a t  26-28. KDC has 
p;ovided c o p i e s  o f  its c e r t i f i c a t e s  of compliance f o r  i n c l u s i o n  
i n  t h e  a d m i n i s t r a t i v e  r e c o r d .  Id., Exhib i t  28. 

KDC f u e h e r  n o t e s  t h a t ,  u s i n g  j o i n t  American-Korean crews,  t h e  
Doo Suna has  a l r e a d y  d r i l l e d  f i v e  explorato-y w e l l s  i n  OCS waters  
of the United S t a t e s ,  f o u r  under cgn tzac t  t o  Exxon and one under 
c o n t r a c t  t o  Gulf Explorat . ion and Development C o q o r a t i o n ,  which 
subsequent ly  became p a r t  of  Chevron. Id. a t  30. Both Chevron 
and Exxon lauded t h e  s a f e t y  of  K D C t s  d r i l l i n g  ope ra t ions  i n  t h e i r  
letters reqarding t h i s  appeal. L e t t e r  from C l a i r  Ghylim, General 
Manager, Land Department, Western Region, Chevron, t o  ~ a n i e l  W .  
McGovern, General  Counsel,, NOAA, dated May 4 ,  1987; l e t t e r  from 
Thomas M. Morneau, Couns~! l ,  Explorat ion Department, 



offshore/Alaska Division, Exxon, to Daniel a. McGovern, General 
Caunsel, NO=, datsd April 29, 1987, at 1. Exxon made the 
following cament with respect to the tiro wells drilled for ir by 
imC in the- Navarin Basin, offshore Alaska: I1[I]t is Exxonls 
opinion that the environmentally sensitive and operationally safe 
manner in which these drilling operations wers conducted wers a 
significant factor in the MIS's decision t~ award Exxon the MEI-S's 
Safety Award for Exc~llence for the period July - Decenber, 
1985.' . Exxon was given this award for undergoing over one 
hundred inspections without a single incident of noncompliance. 
Id., Attachment 3, Safety Award for Excellence, Alaska OCS - 
Region. KDC statss that many of these inspections were of the 
Doo Suna which operated at that time with a crew composed of 579 - - I  

Americans and 43% Koreans. initial brief fzam KDC, at 30. 

The Commission rebuts KDC1s arguments regareing safety by, inrsr 
alia noting that the award received by Ex:von should not be given I 

undue weight besaus+, first, it cavers only a limited period c t  
operation by KDC and, second, KDC8s policy is to phase in new 
tzainees, not maximize the use of experienczd workers. Final 
5rief from the Commission, at 12. 

The  omm mission also points out that, bv KDC's own admission 
(initial brief fzom KDC, Exhibit 2 2 ) '  9-KDC workers in the pas: 
have had to be dfsmiss+d because of language probleas. Initiz: 
brief from the Commission, at 30. The Comission funher ~~~~~~s 
that KDC1s policy of work shifts of four weeks in duration 
followed by four weeks off is "not at all conduciven to the 
attainment or maintenance of the significant level of English 
proficiency needed to ensure the safety of OCS operations. 
Initial brief from the  omm mission, at 30-31. Finally, the 
~3mmission, as support for its broad assertion that 
11non-domestic81 OCS activities increase safety risks, quotes a 
statement of DO1 included in a brief submitted by KDC in this 
appeal that the spill rates of foreign tankers ar. higher than 
those of U.S. tankers. Initial brief from the  omm mission, at 29. 

Both KDC and the Commission sees frequently to lose sight of the 
fact that t55 activity objected to is not exploratory drillinq 
but rather the discharges t r ~ m  the Doo Suna enumerated in KDC1s 
NPDES permit. The NPDES perinit does not itself allow exploratory 
drilling to take place. MMS approval of a POE covering a given 
site allows drilling to take place on it. In deciding whether to 
approve a PQE, M M S  is required to consider eventualities such as 
cil spills. In order to detersine the risk of an unplanned e71+nt 
such as an oil spill occurring and causing substantial adverse 
effects, an in-depth analysis of the sgecific site, exploraticn 
aceivities, well locations and timetable proposed must be 
performed. MMS regulations accordingly require the provision of 

9 KDC explained in its final brief that the incident in 
question occurred at the beginning of the initial operaticn 
of the Doo Sunq and involved only one "low level" worker. 
Final brief from KDC, at 18. 



a grsat amount of detailed infomation regarding such matters. 
So= 30 C.F.R. Part 250. Thus, as I limited my consideration of - 
adverse effects from routine operations to those that would be 
caused by dischar2es within the limits escablisned in KDC's NPDES 
 emit, I limit ny consideraiion of adverse effects from 
&planned evencs to the risk of discharges occurring in excess of 
the NPDES permit limits. 

The record of this appeal demonstzatas that the risk of such an 
unplanned event occurring with resject to the Do0 Suna and 
causing substantial adverse effects on L l e  natural resources of 
the coastal zone, either by itself or in combination with other 
aczivities alfecsing the coastal zone, is insignilicant. The 
Suna has met all U.S. design and equipment s=andards. The pgg - 
Fima has an exenplary safety record, and KDC has developed with - 
i=s consultmcs and is committed to follow a training, staffing, 
and safety program designed to ensure the maintenance of this 
rscord and adhertnce to all statutory and ~~~~~~~~~1 mquireaents 
ixpcsed upon it. In addition, the requirament in KDC1s NP3ES 
~ e ~ i t  of self-nonitoring of discharges (initial brief f r ~ m  KDC, 
E:;hibit 17) furzher reduces the risk of discharges occurring in 
excess of the penit limits. 

The evidence presencsd by the Commission that fortign tankars 
have higher ssill rates than U.S. tankers is not rtlevant ta 
ceZtnining the risk of discharges occurring in excess of KDC1s 
NPDES pernii limits. While the disnissal incident on the 
Suna noted by the Commission relates to language difficulties and - 
is thereforo relevant to dece,nining whether the risk of 
discharges in excess of the NPDES pernit limits is higher with 
rsspect t~ the Doo Suna than for an ~merican-crewed vessel, it 
was an isolated incident occurring at the beginning of the 
vessel's first operation and not since repeated, although the 
percentage of Korean workers comprising the crew has greatly 
increased. The incident therefore has insignificant, if any, 
probative value. The Commissionls assertion regarding the 
effect of a four-week work-shift policy is not supported by 
evidence, and, more important, even if true, would not be 
s~fficient to establish that KDC1s Korean workers suffsr from 
language deficiencies increasing the risk of discharges in excess 
cf the NPDES persit limits. As for KDC1s program to phase in nev 
trainees, szch an advancement plan is hardly unusual, but rather 
the norn for U.S. companies (final brief from HDC, at 18), and 
the Commission has provided no evidence that KDC prematurely 
~rzmotes its people to the detriment of safety. 

Based on the above analysis, I find that the risk of discharges 
by the Do0 Suna in excess of KDC's NPDES pernit limits occurring 
and causing substantial adverse effects on the natural resources 
of the coastal zone, either by themselves or in combination with 
ocher activities affecting the coastal zone, is insignificant. 



C. National 1nt"rsst 

KDC asserts that its proposed activity would benefit the national 
interest in -at least the following ways : 1) It would increase 
competitioa among drilling contractors on the California OCS. 
Initial brief from KDC, at 17. 2) It would have llbeneficial 
socio-economic effects." Id. at 18, 3) It would "benefit the 
national intzrest because z t  is] consistent with this countryls 
international trade policies which encourage free and open trade 
of goods and se3ices betireen the United States and foreign 

Final brief from KDC, at 8 ,  

The national interests to be balanced in Eleznent Two are limited 
to those recognized in or defined by the objectives or puqoses 
of the Act. In other words, while a proposed activity may 
further (or impede) a national interest beyond the scope of the 
national interests recognized in or defined by the objectives or 
pumoses of the Act, such a national interest may not be 
cansidered in the balancing. 

(i) Increas~d C~moetition Amona ~rillina Contractors on the 
California OCS/ Furtherina tSe ~xoloration for and Develooment of  
OfZshore Oil and Gas Resources 

I have already concluded in the analysis of Element One that the 
availability of the Doo Sunq on the ~alifornia OCS would incr, =ase 
campetition among drilling contractors there and in so doing 
furLher the exploration for and development of offshore oil and 
gas resources. Thus, the availability of the Doo Sunq is in the 
national interest in that respect. 

ii Economic Effects 

As stated above, KDC argues that its proposed activity would have 
"Seneficial socio-economic effects," particularly with respect to 
local offshore service industries. It explains that OCS 
exploratory drilling activities are highly dependent on services 
from nearby onshore areas and use large amounts of local 
products. In-itial brief from KDC, at 18. The Commission 
counters that any such benefits would result from the fact that 
anyone is conducting drilling activity, not from the fact that 
KDC is conducting it. The Commission further argues that KDC1s 
pr3posed activity would actually have adverse socio-economic 
effects, in that Koreans would be filling positions that would 
otherwise be filled by Americans. The  omm mission also points out 
that there is no guarantee that KDC would use local goods and 
ssnices. Initial brief from the  omm mission, at 20-24 .  

The national interest in improving the economic condition of the 
coastal zone is arguably within the scope of the objectives or 



puqoses of the Act. lo It is impossible at this time, however, 
ta determine the net economic effect on the coastal zone from 
KDC's proposed activity. If the availability of the Doo Suna on 
the ~alifornia OCS ultimately causes exploratory drilling ta 
occur thatotherdise would not have taken place, the impact will 
be positive. On the other hand, if the availability of the 
Suna ultimataly means that drilling that otherwise would have - 
been perforined by an American-owned and -crewed vessel is 
performed by the Doo Sunq, the impact will be negative. (Even 
with an American-owned and -crewed vessel, however, thers is no 
guarantee that local goods and services will be used.) 

The United States Trade Representative supports the Commissionts 
position in so far as he cammented that llallowing foreign 
competition in the United States would indeed tend to have an 
effect on local [coastal zone] workers [of having fewer 
opportunities to compete for local jobs given the existing 
deprsssion of the offshore oil industry] . . . ." Letter from 
Clayton Yeutter, United States Trade ~epresentative, to Anthony 
J. Calio, Administrator, NOAA, datsd June 2, 1987. 

The Trade Reprssentative, however, continued: 

[Nonetheless,] I do not believe that such competition should 
be excluded for this reason alone. Our own industry is also 
seeking to bid on overseas offshore drilling work, and if 
this principle were to be applied elsewhere, we would be 
unable to compete for these opportunities. Foreign 
competition, if it is fair and meets all environmental and 
safety standards, should be allowed if we expect reciprocal 
treatnent from other countries where our own industries senk 
to compete. 

Id. - 

The Trade Representative, in other words, agrees with KDC's 
assertion that not allowing it to engage in its proposed activity 
cauld result in retaliation by Korea and/or other countries, 
jeopardizing-the ability of American-owned or -crowed vessels to 
provide drilling services overseas. While in the next section I 
canclude that the broad national interest in encauraging free- 
trade policies is beyond the scope of the national inte, -ests 
rzcognized in or defined by the objectives or purposes of the 
Act, to the extent that not allowing KDC to operate on the 
California OCS might result in American-owned or -crewed vessels 
being denied the opportunity to compete overseas, there could be 
negative economic effects on the coastal zone that I should 
cansider . 

10 The modifier nsocio-w is unnecessary and confusing, as the 
issue here is employment of coastal zone workers and use of 
coastal zone products. 



The Commission views these cancerns as speculative and over- 
s=ated, arguing that, since only one drilling vessel is at issue 
in this appeal, it is very unlikely that significant retaliation 
would occur. Initial brief from  omm mission, at 14-16. 

Federal agencies with great e-xpertise in the area disagree. I am 
persuaded by them. For example, as indicated earlier, the United 
States Trade Representative is very concerned. The International 
Trade Administration similarly commented: 

Were we to go along with California's insistence on a U.S. 
vessel, it could have negative trade cansequences. The U.S. 
offshore drilling indust,? is among the largest and most 
sophisticatsd in the world. It enjoys access in areas 
ranging fram the North Sea through Middle East to Southeast 
Asia. Applying what amounts to a "Buy ~merica" provision 
c~uld result in foreign nations retaliating against the U.S. 
offshore drilling industry. Given the large number of U.S. 
drilling vessels, we cauld stand to lose more. Such an 
action would also run counter to our efforts under the 
Gsneral Agreenents on Tariffs and Trade [GATT] to obtain 
non-discriminatory access to foreign markets. 

Memorandum from Paul Freedenburg, Assistant Secretary for 
Trade Administration, to Anchony J. Calio, Administrator, 
NOAA, dated July 17, 1987, at 7. 

The U.S. Department of State cammented: 

The action by the CCC could also undernine our efforts to 
discourage other governments from discrimination against U.S. 
suppliers of oilfield equipment and servic~s. The measure 
would place the United States in the awkward position of 
flouting the type of principles, such as national treatment 
and non-discrimination, we are currently negotiating with 
other countries in the GATT Uruguay Round, in attempting to 
achieve international agreement on expanding GATT rules to 
caver trade in services. A perceived U.S. disregard for our 
own proposed principles could, among other things, jeopardize 
important U.S. negotiating objectives in the Uruguay Round, 
and conflict with our vigorous efforts to persuade other 
cauntries, including South Korea, to provide market access to 
U.S. senrice companies. Recently, South Korea improved access 
to the Korean market for tf;5; jxIstrrance cumpanies in response 
to these efforts. Exclusion of Korean vessels from 
participating in offshore drilling on the grounds of the 
availability of domestic vessels and crews would jeopardize 
the advantages for American firms we have won, and hope to 
increase. 

Letter from Alan P. Larson, Deputy Assistant Secretary for 
International Energy and Resources Policy, U.S. Department of 
State, to Anthony J. Calio, Administrator, NOAA, dated July 2, 
1987, at 1-2. 



In conclusion, I find the net economic effect on the coastal zone 
fxm KDCgs proposod activity to be indeterninate. Indets_?ninacy, 
however, is-not the same as a net value of zero. I therefore 
must consider both possible cases in the balancing below. If the 
net economic effect on the caastal zone is positive, it will 
simply add to the contribution to the national interest found 
e3rlier from the increase in competition among drilling 
cantractors on the ~alifornia OCS. If the net economic effect is 
negative, it will only be minor in degree because at issue is 
only the employment by one drilling contractor (owning one 
drilling vessel) of some foreign workers, and any concomitant 
raduction in the use of coastal zone goods and services.ll 

(iii) Consistencv with U.S. Inttrnational Trade Policies 

KDC argues that allowing it is to engage in its proposed activizy 
would "benefit the national interest because [it is] consistent 
uith this country's international trade polices which encourage 
frss and open trade of goods and services betxeen the Unitod 
States and foreign cauntries." Final brief from KDC, at 8. I - .  rrnd that encouragement of free-trade policies for its nation- 
vide benefits is a national interest beyond the scope of the 
national interests recognized in or defined by the objectives or 
gur2oses of the Act, and I accordingly will not consider it in 
=he balancing. 

(iv) Enerav Securitv 

The Commission argues that "the national interest in energy 
sacurity depends not only on development, but also on the abilicy 
of the United Statss to develop its supplies quickly and 
independently. That ability requires trained personnel and 
viable equipment. Again, thenational interest is best served 
by the us2 of domestic operators." initial brief from the 
Camission, at iii-iv. 

The Commission's argument is unpersuasive. First, the record 
de~onstrates that KDC will use trained personnel and viable 
e~ipment. Second, the availability of the Doo Suna on the 
California OCS will increase competition. This will contributs 
t~ward the United States developing its energy supplies quickly. 
Finally, the Commission has repeatedly stated that there are 
viable American drillships with trained ~merican personnel 
"'stackedt and waiting for worku on the California OCS. Initial 
brief from the Commission, at 18; final brief from the - 

C~mmission, at 7 .  I therefore decline to find that allowing 

11 KDC states, and I view this as a commitment, as previously 
discussed, that "[a] significant portion of the approximately 
68 persons (34 per each of two crews, one on and one off dury) 
assigned to the drilling rig and nearly all of the onshore 
supervisory positions would be held by American workers 
employed by an American company, Western." Initial brief from 
KDC, at 35. 



-=W to this foreign-owned vessel with its partially foreign c,- 
compete for work on the California OCS will put the United Statss 
in a position where there is a dearth of competent American 
personnel and viable American equipment. There is no such 
evidence l'n the record. 

D. Balancinq 

Above I found that neither the routine conduct of KDC1s proposed 
discharge activity by itself nor such conduct in combination with 
other activities affecting the coastal zone would have 
substantial adverse effects on the natural resources of the 
coastal zone. I also found that the risk of substantial adverss 
effects on the natural resources of the coastal zone from 
unplanned evencs in connection with the proposed activity, eicher 
by themselves or in combination with other activities affecting 
the coastal zone, was insignificant, ~dditionally, I found that 
KDCfs proposed activity would further the national intgrest in 
exploration for and development of domestic offshore oil and gas 
resources and possibly also the national interest in an improved 
economic situation in the coastal zone. KDC's propossd activity 
might also worsen that economic situation, but, if so, to only a 
minor degree. Therefore, I conclude that the adverse effects cf 
the proposed activity on the natural resources of the coastal 
zone are insufficient to outweigh its contribution to the 
national interest. 

Element Three: The Activity Will Not Violate Any Requirements of 
the Clean Air Act, as Amended, or the Federal 
Water Pollution Control Act, as Amended 

To find that Element Three of Ground I is satisfied, I must find 
that "[tlhe activity will not violate any requirements of the 
Clean Air Act, as amended [CAA] ,  or the Federal Water Pollution 
Control Act, as amended [FWPCA]." 15 C.F.R. § 930.121(c). The 
requirements established by the CAA and FWPCA, and those 
established by the Federal Government and State and local 
governments pursuant to those acts, are incorporated into all 
State coastaz management programs approved under the Act and 
become the air and water pollution control requirements 
applicable to such programs. 16 U.S.C. 9 1456(f). 

KDC argues that, as found in all prior consistency appeal 
decisions involving OCS activities, the proposed OCS activity 
will not violate any requirement established by or pursuant to 
the CAA or FWPCA because D O 1  with respect to CAA requirements and 
EPA with respect to FWPCA requirements have established 
regulatory programs applicable to the activity to ensure 
compliance with those requirements. Initial brief from KDC, at 
39-41. While not agreeing with the reasoning for KDCfs 
conclusion, because of the supplemental language KDC included in 
its consistency submission to the Commission (a pp. 1-2 of this 
decision), the  omm mission agrees that no issue under Element 111 



is raised in this appeal. Initial brief from the Commission, 
at 34. 

Section 109 of the CAA, 42 U.S.C. 5 5  7401 & w., directs the 
Administrator of EPA to pr~scribe National Ambient Air Quality 
Standards (NAAQSs) for air pollutants to protect the public 
health and safety. Section 110 requires each State to prepare 
and enforce an implementation and enforcement plan for attaining 
and maintaining the NAAQSs for the air mass located over the 
State. 

The Secretary, in previous consistency appeal decisions, has 
recognized the exclusive authority of the Secretary of the 
Interior under the Outer Continental Shelf Lands Act, as held in 
~alifornia v.  Kle~ae, 604 F.2d 1187 (9th Cir. 1979), to set 
standards for air emissions from oil and gas activities on the 
OCS. Exxon Sanca Ynez Decision, at 13: Gulf ~ecision, at 20. 
DO1 must set these standards at levels that will allow State and 
local governments to attain the NAAQSs established under the C-a. 
604 F.2d 1187, 1196. DO1 has promulgated regulations to ensurz 
campliance with the NAAQSs of OCS oil and gas activities that 
affect the air quality of a State. 30 C.F.R. Parr 250. 
Discharges under KDCts proposed NPDES penit will take place in 
connection with exploratory drilling. Exploratory drilling and 
the air emissions associated with such drilling may only take 
place if MMS of DO1 approves a POE covering the drilling site. 
In order to obtain such approval, the oil company(ies) possessing 
the lease(s) to the site must demonstrate to MMS that the 
drilling operations will meet the DO1 requirements for air 
emissions from OCS oil and gas point sources. The operations 
must be conducted in accordance with those regulatory require- 
ments. Thus, there is no reason to believe that KDCts activity 
will violats any CAA requirements, and I so find that it will 
not. 

B. FWPCA 

Under sections 301(a) and 402 of the FWPCA, the discharge of 
pollutants into OCS waters is unlawful except in accordance with 
the terms of an NPDES permit issued by EPA. 

The Secretary, in previous consistency appeal decisions, has 
determined that the requirements established by or pursuant to 
the FWPCA are those contained in the NPDES pe-mit covering the 
activity. In this case, KDc previously applied for and receive? 
a final NPDES permit from EPA. The effectiveness of this permit 
was conditioned only on obtaining the  omm mission's concurrence 
with KDCts consistency certification. Because KDC may not 
conduct its proposed activity without adhering to the terms of 
its NPDES permit, and thus meeting the standards of the FWPCA, I 
find that the proposed activity will not violate any requirements 
of the FWPCA. 



Elenent Four: 
- 

There is No Reasonable Alternative Available 
(e-g., Location, Design, etc.) That Would Perxit  
the Activity to Be Conducted in a Manner 
Consistent with the State Coastal Managenent 

ram p- 9 

The Commission in its consistency objection did not describe, as 
roquired by 15 C. F.R. 9 930.64 (b) (2) , any "alternative measures 
(if they exist) which, if adopted by the applicant, would penit 
the activity to be conducted in a manner consistent with the 
[California] management program." KDC argues that the 
Cmunissionts failure to describe any alternatives in its 
objection creates a conclusive presumption in this appeal 
praceeding that there are no such alternatives. It asserts that 
ts hold otherwise would defeat the intent of 15 C.F.R. 
5 930.64 (b) (2) , which, it argues, is to guarantee that an 
ag~licant is provided due process and to ensure efficiency anc 
fairness in the consistency review pracess. Initial brief frzm 
KDC, at 43. 

The Commission disagrees. Because Element Four of Ground I 
rsquires a determination of whether a reasonable alternative is 
available, the Commission argues that it automatically has a 
second opportunity to describe such alternatives in its 
sabmissions in the appeal. The Commission then argues that if 
sach an alternative(s) is described, either in the consistency 
objection or during the apgeal, the burden is on KDC to 
deaonstrate that the alternative is unreasonable or unavailable. 
Initial brief from the Commission, at 35-36. 

The regulations governing consistency appeals do not discuss 
"burden of proof." They merely state that.the Secretary shall 
find that a proposed activity satisfies either of the two 
statutory grounds "when the information submitted supgorts this 
canclu~ion.~ 15 C.F.R. 5 930.130(a). 

The term "burden of proofw encompasses the burden of producing 
evidence and the burden of persuasion. Except as otherdise 
pravided by statute, the moving party before an administrative 
tribunal generally bears both burdens. 

Here, section 307 (c) (3) e) of the Act and its implementing 
regulations, especially 15 C.F.R. g 930.64 (b) (2) , read together 
wich Element Four, 15 C.F.R. g 930.121(d), place the burden of 
describing any alternatives that exist that would permit the 
proposed activity to be conducted in a manner consistent with the 
State coastal management program on the objecting coastal 
management agency. 



csmmencing review, rather than authorizing the Secretary to make 
the detenination for the State, under section 307 (c) (3) (A) of 
the Act and-15 C.F.R. 5 930.63(a) of the implementing regula- 
tions, the-Stare's concurronce with the applicant's consistancy 
c~~ification is canclusively presumed. If a State praperly 
lodges an objection, the Act allows the Secretary to override t h e  
objection if the proposed activity satisfies either of the tvo 
statutory grounds. It would be incongruous with this str~cturo 
for the Secretary to determine the consistency of an alternative 
merely because an appeal was filed. 

15 C.F.R. 5 930.64(b)(2) requires a Stata, at the time it objects 
ta the cansistsncy certification for a proposed activity, to 
describe any alternatives that would be consistent with its 
management prcgram. The rsgulation serves txo purposes. Firs=, 
it gives the applicant a choice: adopt the alternative (or, i: 
mcrz than one is identified, adopt one of the alternatives) or, 
il the appllcanc believes all alternatives not to be reasonable 
or available, either abandcn the proposed activity or apgeal t3 
the Secrstarj and demonstrate the unreasonableness or 
unavailability of the alternatives. Sec~nd, it establishes that 
an alternative is c~nsistent with a Stace's program because the 
State body charged by the Act with determining cansistency makes 
the identification of the alternative. 

Thus, the Acz and its implementing regulations charge the Star2 
with intor~reting its own management program and applying it t3 
a proposed activity to deternine its consistency. Since 
aetsrnining cansistency is the State's res~onsibility, and since 
that determination is within the State's control, the State 
should be and is allocated the burden of describing cansistsnt 
al~ernatives. If the State describes one or more consistent 
altzrnatives in its objection, the burden shifts to the 
ag~ellant. In order to prevail on Element Four, the agpellant 
musc then demonstrate that the alternatives(s) is unreasonable or 
unavailable. 

The next issue that must be addressed is whether on a ~ ~ e a l  the 
State has th. right to fulfill its burden by describing 
cansistent altsrnatives that it did not describe in its 
objection. The Commission did not describe any altarnatives in 
its objection to KPC's cansistency certification, Instead, ic 
puqorts to raise an alternative in its briefs in the ap~eal. 
KDC questions whether the Cam-.ssAo_n has a right to describe 
alternatives at this late stage. 

Considering the purposes of 15 C.F.R. 5 930.64 (b) (2) , discussed 
above, I conclude that the State has no such right. To hold 
otherwise would make compliance by the State with the require- 
ment of description of existing consistent alternatives voluntary 
rather than mandatory, thus frustrating the purposes of that 
section. If the State does not describe alternatives in its 
objection, an applicant will be forced to undertake the costs of 
preparing and filing an appeal and suffer the delay in its 



activity associated with that process in order to compel the 
State to describe alternatives. 

There may,however, be instances where good cause exists as ts 
why a State could not have described a consistent alternative at 
the time it objected. For example, changes in technology may 
offer a reasonable alternative previously unavailable. Providing 
that a State demonstrates good cause for not describing an 
alternative at the time of its objection, I will exercise my 
discretion and allow the State to describe it. The appellant 
then, in order to prevail on Element Four, will have the burden 
of demonstrating that the alternative is unreasonable or 
unavailable. 

There may also be instances where the record discloses an 
alcsrnative that might be consistent with the State's management 
program and that appears reasonable and available. In such an 
instance, in the exercise of Secretarial discretion, I may choose 
to identify such alternative ts the parties. If the State then 
indicatss that such alternative is cansistent,12 the appellanc 
will have the burden of showing that the alternative is 
unreasonable or unavailable. If the State chooses not to so 
indicate, I will not find the alternative to be consistent. 

Because the  omm mission may not have been fully apprised of i's 
responsibility with respect to describing consistent alternatives 
in its objection or the necessity of showing good cause for a 
later description upon appeal, in order not to prejudice the 
interests of the Commission, I have examined its briefs to 
determine whether it has described any reasonable and available 
alternatives. 

The Commission states that It[i]t is conceivable that appropriate 
commitments to the use of domestic employees and services would 
enable KDC to operate successfully and [conduct its activities 
in a manner consistent with the CCMP]." Id. at 36. I find that 
this statement is not specific enough to describe an alternative 
that would permit the proposed activity to be conducted in a 
manner consistent with the CCMP. 

Acc~rdingly~I find that there is no reasonable alternative 
available that would permit the proposed activity to be 
conducted in a manner consistent with the CCMP. 

12 I recognize that in same instances a State will only be 
able to indicate the probable consistency or lack thereof, 
pending a final determination when the appellant formally 
submits the alternative to it. 



Conclusion 

~aving found all elements of 15 C.F.R. 5 930.121 satisfied, I 
conclude that the proposed activity may be Federally permitted 
because it-is consistent with the objectives or purposes of the 
Act. EPA may now make its NPDES permit for KDC effective. 

/ 
Secretary of Commerce 



Authorized OCJ Lease P a r c e l  Numbers 

 he drsc.iarze s i ~ z s  to be authorlzcd under t h i s  permit are thos3 
of  the  fo'louinq t z a c z s  ( b y  OCS l ease  p a c ~ e l  number) v n i c h  a r e  
a c = i v e ,  andl'ot s:lail bec~rne a c z i v e  d u r i n g  the t e n  of t h i s  
p e r m i t  : 

~ r :  w a t e r s  Wes: and norzhwes :  oE Point Ar?ueLlo: 

3 In wabrrzs south and wes: of Pt. C o n c o 2 t i o n :  

I n  t h e  Sanz: 3 a r = a r a  Chcnnel frsm 2: .  C2ncz?:ian t o  G o L e r r  
X i n t :  

, d a r a  Channel from San;a 3=z=ar2  t3 V t n t a z 3 :  I 3  t h e  Sanza asrk 
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A o t h o t i z e d  OCS Lease  ~ a r t % l  Numbers 

In waters-south of S a n t a  Rosa and Santa C:uz Islands: 

fa  the San P d r o  Channel b e t w e e n  San P e d r ~  and Laguna: 

In waters  west of San C l e a e n t e  I s land  in the Tanner Bank 
A r e a  

I n  t h e  areas C ~ V C Z ~ ?  by the follovlng tracts  which w e r a  
lznsed in HES Lease Sale No. 68: 

In t h e  are35 COVCZQ? by the follaving t raczs  which were  
l e s s s d  in XXS Lease Reoffeziag Site No. 2 
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P-517 




