Final Evaluation Findings

Rhodelsland
Coastal Management Program

March 2010 to June 2019

Published March 2020

y Office for Coastal Management
; : National Ocean Service

National Oceanic and Atmospheric Administration

United States Department of Commerce



Table of Contents

SUMMANY Of FINAINGS ..cceeiiiiii et e et e e e e e e e et e e e e e e ettt e e aaesaaaaaaeeaeaees 1
Program REVIEW PrOCEAUIES ... iiiii et e e e e et e e e e e e e e e e e ee e e e eaneeesata e aennnnaaees 4
Y LU o o I T gL [T a3 P 6
Program AdminiStration........ooiuiuiiir i e e aaees 6
(O3 =T V1= PP PPTPPPPTPPR 6
Coastal Resources Management COUNCIl.........uuuuiiiiiiiiiiiiiiie e 6

YU [olel =T o] o I o =12 T o 11 o V- PO PRPPRR 8
ONliNE Permitting SYSTEIM ... it e et e et e e e e et e e eeesneeseraeesertaeees 10
ENFOrCEMENT. ..t e e e e e e e e e e e s e s 11
oY= =Y s W O T oY= TP 12
Federal AWard ManagemeENt ... ....e i i e e e e e e e e e e e e e e aaans 12
Narragansett Bay National Estuarine Research Reserve.........ccoovvevvveiiiiiiiinievicin e, 12

ST T LT =& 13
(010/cE T T o =T oY o 1o = OO UPPUPPRPUUPPRPRIN 14
Ocean Special Area Management Plan.........coouuiiiiiiiiiiiiiiie e 14

[\ Fo g g ToF T A 2 (T 4o o ISP UUPPPPPUUPPPTPIN 17

T To 11 7= PR 17
Coastal Hazards and Climate ReSilieNCe ............uvviiiiiiiiiiiiiiiieeee e 18
Beach SAMP, STORMTOOLS, and Other Hazard Resilience Polidies.....cocccovvevvieivinniinneennenn, 18
Habitat Restoration to Promote Resilience .........cooooiiiiiiiiiiiiiiiiiii 21

ST T LT =& 24
EVAlUQLION IMIETIICS ..ttt e e e e e eeeees 24
METFIC 1 PUBIIC ACCESS.cciiiiiiiiiiiiiiitt e 24
Metric 2: Sea Level Rise Vulnerability and Assessment..........uucevveiiiiiiiiiiineieeieiiiiine e 25
Metric 3: Coastal Habitat ReStOration ........ccccoovvieiiiiiiiiii e 26
CONCIUSTON L e e e e e e e e e e e e e e e e e et e et e et et e e e e e e bbbt bbb e e e as 28

Appendix A: Response to Written COMMENTS ... .civvuiiiiiiieeeiiiieeeeereeeeerieeeeeree e eere e eer e eeraaness 29



Summary of Findings

The Coastal Zone Management Act, 16 U.S.C. § 1451 et seq., requiresthe National Oceanic and
AtmosphericAdministration (NOAA) to conduct periodicevaluations of the performance of
states and territories with federally approved coastal management programs, 16 U.S.C. §
1458(a). This evaluation examinesthe operation and management of the Rhode Island Coastal
Management Program administered by the Rhode Island Coastal Resources Management
Council, the designated lead agency, for the period from March 2010 to June 2019. The
evaluationfocused on three target areas: program administration, ocean planning, and coastal
hazards and climate resilience.

The findingsinthis evaluation document will be considered by NOAA in making future financial
award decisions concerningthe Rhode Island Coastal Management Program. The evaluation
comes to these conclusions:

Program Administration

Accomplishment: The Rhode Island Coastal Program has (1) improved implementation and
successfully addressed concerns notedin the previous evaluation findings regarding the ability
to hold regular meetings with a quorum of members; (2) separated the functions of the Coastal
Resources Management Council administrative hearing officer from the functions of the Coastal
Resources Management Council legal counsel; and (3) provided coastal program staff with daily
access to legal counsel.

Recommendation: The NOAA Office for Coastal Management recommends that the Rhode
Island Coastal Program actively plan and prepare for upcoming staff changes, as a number of
senior staff members will be retiringin the nextfew years. In particular, the coastal program
shouldidentify the skill setsit needs moving forward to address emerging coastal issuesand
those that will enable continued progress on long-termissues, such as coastal access and
coastal hazards, and to pursue opportunitiestofill identified gaps. In addition, per the NOAA-
sponsored succession planning workshop held for the coastal program in October 2019, this will
entail transfer of knowledge from departing staff members to those remainingthrough
shadowing, training, and ideally overlapping with new staff members (working with Human
Resources on creative solutions), preparing to hire new staff members with skill sets that
positionthe program to respondto increasing coastal management challenges, and prioritizing
staff meetingsand follow-on actions to maintain the high quality level of service the state has
come to dependupon.
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Recommendation: The NOAA Office for Coastal Management recommends that the Rhode
Island Coastal Program continue to improve implementation of the program through activities
such as providingtraining for the council, developing “job aids” for council members, and
providingall materials to council members electronically.

Necessary Action: The Rhode Island Coastal Program must develop a new permit database and
webinterface that can process permitapplicationsand online payments, serve as a platform for
interagency review, and track enforcementissues by March 31, 2024. In addition, the coastal
program should submit a plan for completingthe digitization of all older permits so that the
staff can easily access all past permits for current decision-makingand respond efficiently to
publicinformation requests. The plan should be completed by March 31, 2024.

Recommendation: The NOAA Office for Coastal Management recommendsthese actions to
improve compliance with existingregulations: (1) the Rhode Island Coastal Program should
continue to pursue an increase in the maximum administrative penalty for notices of violation
and cease-and-desist orders so that they serve as an effective deterrentand are not seenas the
“cost of doingbusiness.” For example, the fee structure could be made comparable to the Rules
and Regulations for Assessment of Administrative Penalties that govern the Rhode Island
Department of Environmental Management; (2) the Rhode Island Coastal Program should
pursue strengtheningits enforcement program, includingincreased staffingto improve the
program’s ability to address reported violations and conduct site visitsto determineif projects
have been builtas permitted.

Recommendation: The NOAA Office for Coastal Management recommends that the Rhode
Island Coastal Program work with our office staff to develop a schedule for submitting recent
changes to its implementinglegislation and regulations forincorporation into its federally
approved program at regular intervals.

Ocean Planning

Accomplishment: The Rhode Island Coastal Program is a national leaderin ocean planningand
is successfullyimplementing the Ocean Special Area Management Plan, which guided the
permittingand construction of the nation’sfirst ocean wind project. The coastal program then
usedthis experience tolead the development of an ocean plan for the Northeastregion.

Recommendation: The NOAA Office for Coastal Management encourages the Rhode Island
Coastal Program to continue to work with ocean stakeholders, including the fishing community,
to facilitate a transparent and collaborative process for sitingand reviewing offshore wind
turbinesand other activities using the Ocean SAMP process, and to continue to work with the
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NOAA Office for Coastal Management, as needed, torevise the Ocean SAMP to improve clarity
and process based on lessons learned. The coastal program is also encouraged to help ensure
that the Rhode Island fishing community has a meaningful role in new regional efforts like the
Regional Offshore Science Alliance (ROSA) and the Responsible Offshore Development Alliance
(RODA).

Coastal Hazards and Climate Resilience

Accomplishment: The Rhode Island Coastal Program’s innovative Beach SAMP and
STORMTOOLS provide state and local governments, businesses, and the publicwith the
information needed to analyze coastal hazard risks and make informed decisions.

Accomplishment: The Rhode Island Coastal Program has successfully worked with partners to
advance knowledge on the state of coastal habitats and how they are changing from sea level
rise, including developing monitoringand assessment protocols for salt marshes. The coastal
program has also leveraged fundingforand led multi-partnerinnovative habitat restoration
projects to help coastal habitats and the surrounding communities be more resilientas sea
levelsrise.

This evaluation concludes that the State of Rhode Islandis successfullyimplementingand
enforcingits federally approved coastal management program, adheringto the terms of the
federal financial assistance awards, and addressing coastal management needsidentifiedin
section 16 U.S.C. § 1452(2)(A) through (K) of the Coastal Zone Management Act.
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Program Review Procedures

The National Oceanic and AtmosphericAdministration (NOAA) evaluated the Rhode Island
Coastal Management Program in fiscal year 2019. The evaluationteam consisted of Carrie Hall,
evaluationteam lead, Allison Castellan, site liaison, and Betsy Nicholson, northern region
director, from the NOAA Office for Coastal Management, as well as Michelle Jesperson, federal
liaison, California Coastal Commission. The support of Rhode Island Coastal Management
Program staff members was crucial in conducting this evaluation, and theirsupport is most
gratefully acknowledged.

NOAA sent a notification of the scheduled evaluation to the executive director of the Rhode
Island Coastal Management Program, published a notice of “Intent to Evaluate” in the Federal
Register on May 8, 2019 (84 FR 20107), and notified members of Rhode Island’s congressional
delegation. The coastal management program posted a notice of the publicmeetingand
opportunity to comment inthe Providence Journal on April 15, 2019.

The evaluation process included a review of relevant documents and a survey of stakeholders,
which helpedidentify three target areas for the evaluation: program administration, ocean
planning, and coastal hazards and climate resilience. Asite visit was conducted and the
evaluationteam held meetings with staff members and group discussions with stakeholders
and program staff members about the target areas. In addition, a publicmeetingwas held on
Tuesday, June 18, 2019, at 6:00 p.m. at the Department of Administration, Conference RoomaA,
One Capitol Hill, Providence, Rhode Island 02908 to provide an opportunity for members of the
publicto expresstheiropinions about the implementation of the program. Stakeholdersand
members of the publicwere also giventhe opportunity to provide written comments. The
NOAA Office for Coastal Management received one written comment. The comment and NOAA
Office for Coastal Management’s response isincludedin Appendix A. NOAA then developed
draft evaluation findings, which were provided to the Rhode Island Coastal Program for review,
and the coastal program’s comments were considered in draftingthe final evaluation findings.

Final evaluation findings forall coastal management programs highlightthe program’s
accomplishmentsin the target areas and include recommendations, which are of two types.

Necessary Actions address programmatic requirements of the Coastal Zone Management Act
and its implementingregulations, at 15 C.F.R. Part 923, of the state coastal management
program approved by NOAA, and of the terms of any grant or cooperative agreement funded
under the Coastal Zone Management Act. Necessary actions must be carried out by the date
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specified. Failure to address necessary actions may result ina future finding of non-adherence
and interim sanctions, as specified inthe Coastal Zone Management Act, 16 U.S.C. § 1458(c).

Recommendations are actions that the NOAA Office for Coastal Management believes would
improve the program but are not mandatory. The state is expectedto have considered the
recommendations by the time of the next evaluation or dates specified.
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Evaluation Findings

Program Administration

Overview

The Rhode Island Coastal Management Program, administered by the State of Rhode Island
through the Coastal Resources Management Council and its staff, isa well-functioning program
and a national leaderin ocean planningand hazards resilience, particularly through its Ocean
and Beach Special Area Management Plans (SAMPs).

The coastal program is overseen by the Rhode Island governor-appointed 10-member Coastal
Resources Management Council, with representatives of the publicand state and local
government, which makes permitting and policy decisions forthe state that balance economic
considerations and environmental protection. The council is supported by 30 staff members
that carry out the day-to-day work of the program, including permittingreviews, making
recommendations to the council, drafting policy, providingtechnical and planningassistance on
a variety of coastal management issues, and managing the coastal program’s budget. The
stakeholders and partners that the evaluation team met with praised the coastal program staff
for their high-quality work and level of service, describingthem as “well respected,” “talented,”

n u. ”n u n u

“accessible,” “trusted,” “responsive,” “fair,” “transparent,” “great publicservants,” “eye to the

publicgood,” and “the bestin the state.”

Coastal Resources Management Council

Coastal program staff and the council have been working effectively togethertoimplementthe
state’s coastal program. The policy-makingand regulatory decision-making process of the
council isconducted in publicand provides opportunities for publicinput through regular public
hearings that are generally held on a twice-monthly basis, typicallyin the evening to make it
easierfor the publicto participate. This council-based structure is particularly effective for
meeting the Coastal Zone Management Act’s policy of encouraging public participationin
coastal management. Seel6 U.S.C. § 1452(2)(l), highlightingthe importance of givingtimelyand
effective notification of, and opportunities for public and local government participationin,
coastal management decision-making.

The current chair of the council has identified and begunto implementanumber of changes to
improve council processes. For example, the council chair has improved council processes to
ensure that the rationale for decisions are well documented. When the council makes a
decisionthat is against a staff recommendation, the council now clearly documents its
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reasoningin the record. In addition, the council provides a clear written explanation, supported
by coastal program regulations, of its motions to approve or deny a permit. The chairis also
reinvigorating past efforts to improve educational opportunities for council members regarding
the council’simplementing regulations, the Coastal Zone Management Act and federal
consistency process, and important coastal managementissues. More formal trainings could be
developedand NOAA’s online training modules for Coastal Zone Management Act 101
(coast.noaa.gov/digitalcoast/training/czma-101.html) may be a helpful resource for council
members as well as new and existing staff members.

Going forward, the council chair is looking at developing “job aids” to assist council members
with conducting business, such as a list of key coastal program regulationsto referto when
making a motion. The Rhode Island Sea Grant Legal Program, housed at Roger Williams
University School of Law, is one of four Sea Grant legal programs in the nation and would be a
good resource to provide assistance with this effort. In addition, the chair is interested in having
all meeting materials provided to council members electronically to save on printing costs and
to allow for improved review of site plans and design documents, as members will be able to
pan in to look at details within the site plan. The NOAA Office for Coastal Management is
supportive of thisinitiative and encourages the coastal program to investin any additional
information technology equipmentthat may be needed (e.g., large format scanners) to make it
possible. Staff members have alsoworked to improve the council’s processes. One council
memberhighlighted that the synopsesthat were added to the front of staff reports were very
helpful for quickly understanding the main issues with a project and where they should focus
theirreview. The NOAA Office for Coastal Management believes thatthe implementedand
proposed changes to council procedures that were discussed during the evaluation site visit
have resulted, and will continue to result, in clearer, more transparent, and defensible decision-
making and more knowledgeable and informed council members. Ultimately, these changes are
improving the implementation of the coastal program.

The state successfully addressed the three necessary actions in the previous evaluation findings
(2010). The first necessary action required that the coastal program address the structure of
the council to ensure that the council could conduct a full schedule of meetingsto implement
the approved program. The coastal program’s enablinglegislation had not been updated to
reflectthe state’s new separation of powers requirements that prevented eightlegislatorsand
theirappointeesfrom servingon the council. The coastal program worked with the state
legislature to address this, and legislation was passed to formalize changes in appointments
that reduced council membershipfrom 16 to 10 members, now all appointed by the governor,
and lowered the required quorum from seven to six to ensure that the council could make
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timely decisions. The coastal program also works with the governor’s office to ensure that
council seatsare filledina timely manner.

The other two necessary actions required that the coastal program separate the functions of
the council’s administrative hearing officer from the functions of the council’s legal counsel and
that the services of an attorney be available to the coastal program staff on a daily basis. The
council’sattorney no longer serves as the hearingofficer; the council, itself, servesin thisrole.
An attorney from the council’s law firmis now on site at the coastal program’s office at least
half of the day Monday through Friday to advise the staff, as needed, and is available by phone
or email when not on site.

Succession Planning

The coastal program is facing significant loss of staff knowledge, expertise, and leadership as
eightseniorstaff members (nearly a third of the staff) are planningto retire in the next 1-2
years. At the same time, the coastal program will need to be prepared to handle increasing
coastal management challenges, such as the development of offshore wind off of southern New
England, an expandingaquaculture industry, and impacts of a changing climate, while also
effectively managingits existing workload. The stakeholder groups that the evaluation team
met with all expressed concern over the upcoming loss of seniorstaff members and their
leadership, expertise, institutional memory, and relationships, and the impact the loss may
have on agency operations. Existing staff members have spent many years cultivating strong
relationships with diverse stakeholders and partners, earning trust and respect throughout the
state, nation, and internationally, which would take time for new staff to rebuild. Evaluation
participants emphasized the superb level of service received from the staff and the need to
maintain this high level of service and the coastal program’s effective regulatory and policy role
as coastal managementchallenges continue to face the state.

The NOAA Office for Coastal Management encourages the coastal program leadership and staff
to plan for the loss of senior staff members and this transition. Since the site visit, the NOAA
Office for Coastal Management worked with the coastal program staff to jump-start transition
planning, which included preparations for transfer of knowledge from departing staff to existing
staff, as well as identifying strengths and challenges of the program. NOAA facilitated a two-day
workshop in October 2019, where leadership and staff identified the coastal program’s core
valuesthat are important to preserve and maintain duringthe transition. The workshop also
identified priority actions and next steps for the staff to take to prepare for the transition. The
NOAA Office for Coastal Management acknowledges that succession planningand
implementation takestime. The coastal program is encouraged to support staff membersin
findingthe time needed toimplement priority actions identified during the workshop, including
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ensuringthat the knowledge and relationships developed by departing staff members during

theirtenure are passed on to the remainingstaff and new hires. This will provide continuity and

minimize any disruptionin service or coastal program performance during this change.

While outside of the period of this evaluation, the NOAA Office for Coastal Management is

pleasedto hear that the coastal program has already begun to implement some of the priority

actions identified during the succession planning workshop. The coastal program is encouraged

to continue movingforward with these activities, including

Articulatingimportant aspects of the coastal program’s culture that will be
important to retain

Identifying and pursuing the critical skill sets and staffing needs of the coastal
program moving forward

Facilitating knowledge transferfrom seniorto more junior staff members. This
could occur by

o ldentifyingkeyrecordsto transfer (digitizingwhere possible)

o Having departing staff membersrecord key work processes and refine and
expand upon, as needed, knowledge journals many staff members created
in preparation for the succession planningworkshop

o Providingmore opportunitiesforjuniorstaff membersto lead while being
mentored by senior staff members

o Providing opportunitiesforjuniorstaff membersto shadow senior staff
members during partner and council meetings

o Providingtraining opportunities for the staff to learn new skills that will be
needed as senior staff members depart

o Institutingteam approaches for key issuesand projectsto deepenthe
bench, allowing others to better understandissuesand processes and to
build relationships with key partners

o Providingmore opportunities forcommunication and sharing among staff
members, such as continuingto hold regular staff meetings that include at
leasta portion of the meetingtime spent on transition topics.

Seeking opportunities totrain young coastal professionalsto engage in areas of
coastal science, regulatory requirements, and stakeholderengagementina manner
appropriate and relevant for the coastal program. This could include exploring
fundingfor a Coastal Fellow.

Developingan on-boarding plan for new staff memberswhen hired, including
identifyingtraining needs (aboutthe coastal program, other state processes, the
Coastal Zone Management Act, National Coastal Zone Management Program,
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partners they needto build relationships with, emerging topics they needto
understand, etc.).

In addition to concern over staff transitions, multiple stakeholders and partners that the
evaluationteam metwith also expressed concern about adequate overall staffinglevels forthe
coastal program. They noted that the coastal program playsa critical rolein respondingto
increased offshore wind and aquaculture development, as well as hazard resilience as sealevels
rise and storms become more frequentand intense. This role will require additional staff time
and expertise. Inaddition, the coastal program has not been able to make as much progress as
it could on otherissuessuch as coastal access because of staffing constraints and a slowdownin
the approval process caused by changes with the council. These issues all take significant staff
time to addressand require specificskillsand knowledge. Coastal program leadership should
continue ongoing work to identify key skill sets needed to address emergingissues, such as
offshore wind and aquaculture, and ongoing issues, such as hazards and publicaccess, and
should pursue additional staff positions as needed.

The state’s hiring process is anticipated to hinderrecruitment of well-qualified staff members
to replace retiring personnel because of the slow hiring process, as well as low pay and benefits
for state employees compared to comparable positions outside of state government. The ability
of staff members to facilitate knowledge transfer will be impacted by the coastal program’s
current inability to hire replacements before someone retires. The coastal program is
encouraged to continue to work with the Division of Human Resources to identify supportand
creative solutions the division may be able to provide during the transition process, including
early planning for backfilling positions, or possibly bringing retired staff members back as
consultants for a short periodto help train new staff.

Online Permitting System

The coastal program has an internal digital permitting database, but does not have the
technology to process permits completely within adigital system or provide a public-facing
interface. To apply for a permit, an applicant must come into the coastal program’s office and
pay with a check. Unlike other state agencies, such as the Department of Motor Vehicles, and
buyingfishingand hunting licenses, online electronicsubmissions and the ability to pay by
credit card are not possible for the coastal program. In addition, because not all historical
permitting records are digitized, ittakes longerfor the coastal program staff to search the
paper records to respondto publicinquiries, investigate enforcementissues, and find
documentation to inform permitting actions. This reduces the transparency of the permitting
process, isinconvenientand time consuming for permitapplicants and staff, and makes
coordination with other state agencies less efficientand effective. A new database will make

10
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the permitting process more efficient and save significant staff time respondingto inquiries
benefitingthe publicand coastal program staff. These efficiency gains will be veryimportant as
seniorstaff retire and remaining staff may need to temporarily pick up additional duties while
waitingto backfill the positions. The coastal program has also been able to rely on the
institutional memories of a number of seniorstaff who can quickly provide context and
information to junior staff regarding past permitting decisions. Now a number of senior staff
are retiring. Digitizing olderfiles will enable new permitanalyststo more easily access needed
information.

New technology has also enabled a number of coastal statesto analyze their past permit
conditions and look at how well they have beenimplemented. Coastal programs have then
used this information to strengthen their permit conditions to ensure they are easily
understandable and effective. Coastal programs are also using new GIS-based technology when
processing permits to betterunderstand and incorporate into theirdecisions, cumulative
impacts along the coast.

The coastal program and permitapplicants would benefitfromthe developmentofa new
permit database and web interface for permit applications. The permitsystem should provide a
customer-friendly system forapplicants to submittheir applicationsand pay online, and
provide a platform for efficiently documenting and sharing applications and permitinformation
with partner agencies who have review and coordination responsibilities. In addition, the
system should include the capability of tracking and addressing enforcementissues. The system
should also be GIS-based allowing analysts to quickly access maps of the parcel and area in
qguestion. A newimproved digital permit system would significantly improve the coastal
program’s ability to process permits, ensure projects are builtas required, and provide
excellent customerservice.

Enforcement

The coastal program’s implementing statutes set the Coastal Resources Management Council’s
ability to levy fines for violations at a lowerlevel than similar state agencies, such as the Rules
and Regulations for Assessment of Administrative Penalties (250-RICR-130-001) that govern the
Department of Environmental Management. The coastal program’s maximum fine amount,
which isset by statute, has not changed for over 20 years. For some permittees, the finesare
too small to effectively deternoncompliance; instead they are considered by applicants as part
of the cost of doing business. Raising the penalties forviolations to the same level as similar
state agencies should more effectively deternoncompliance. Thisissue was also raised in the
previous evaluation findings (2010). The coastal program also relies onthe publicto report

11
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noncompliance issuesand does not have a proactive inspection program. Current staffinglevels
limitthe coastal program’s ability to address violationsina timely and effective manner.

Program Changes

The NOAA Office for Coastal Management strongly encourages coastal programs to regularly
submit program changes for incorporation into theirfederally approved programs to ensure
that programs remain approvable and that applicable policies can be used for federal
consistency. The coastal program had beenregularly submitting changes to its implementing
legislation, regulations, and management procedures, but has put many updateson hold while
it reformattedits policiesandrules to comply with new state formattingrequirements. Now
that the reformatting work is complete, the coastal program is encouraged to work with the
NOAA Office for Coastal Management to develop a schedule for submitting recent changes to
its implementinglegislation and regulations for incorporationinto its federally approved
program at regular intervals.

Federal Award Management

In recent years, the NOAA Office for Coastal Management has had concerns regarding
management of the federal award. The coastal program should ensure that staff members are
workingon the tasks they are associated within the award. New priorities may emerge after a
cooperative agreementis signed. When this occurs, a change of scope should be submitted to
NOAAfor approval to adjustthe scope of award tasks. The coastal program issuccessfulin
obtainingoutside funding from a number of funding sources, including otherfederal awards.
The coastal program should ensure that it has a good system set up for tracking and managing
funds from multiple sources, including ensuringthatan eligible matchisidentified and reported
appropriately for each award, and that specificwork performed under each award is clearly
definedtoavoid any appearance of double funding or matching the same activities under
differentawards. The coastal program should alsolook to improve timelinessin submitting
performance reports and ensure that it adequately describes the work performed underthe
award. Staff membersresponsible formanaging the federal awards are encouraged to pursue
federal grants training.

Narragansett Bay National Estuarine Research Reserve

During the evaluation period, the coastal program and research reserve staffimproved
collaboration and worked togetheron common areas of interest, including resilience, marsh
migration, and marsh restoration. The coastal program is encouraged to continue to build on
this partnership. Opportunitiesinclude leadership and staff engagingin each other’s planning
processes (309 Assessmentand Strategy and National Estuarine Research Reserve Management

12
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Plan) to identify potential areas of collaboration, and ensuring that new staff members have the
opportunity to meet staff from the other program and understand their mission.

Findings

Accomplishment: The Rhode Island Coastal Program has (1) improved implementation and
successfully addressed concerns notedin the previous evaluation findings regarding the ability
to hold regular meetings with a quorum of members; (2) separated the functions of the Coastal
Resources Management Council administrative hearing officer from the functions of the Coastal
Resources Management Council legal counsel; and (3) provided coastal program staff with daily
access to legal counsel.

Recommendation: The NOAA Office for Coastal Management recommends that the Rhode
Island Coastal Program actively plan and prepare for upcoming staff changes, as a number of
seniorstaff members will be retiringin the nextfew years. In particular, the coastal program
shouldidentify the skill setsit needs moving forward to address emerging coastal issuesand
those that will enable continued progress on long-termissues, such as coastal access and
coastal hazards, and to pursue opportunitiesto fill identified gaps. In addition, per the NOAA-
sponsored succession planning workshop held for the coastal program in October 2019, this will
entail transfer of knowledge from departing staff members to those remaining through
shadowing, training, and ideally overlapping with new staff members (working with Human
Resources on creative solutions), preparing to hire new staff members with skill sets that
positionthe program to respondto increasing coastal management challenges, and prioritizing
staff meetings and follow-on actions to maintain the high quality level of service the state has
come to dependupon.

Recommendation: The NOAA Office for Coastal Management recommends that the Rhode
Island Coastal Program continue to improve implementation of the program through activities
such as providingtraining for the council, developing “job aids” for council members, and
providing all materials to council members electronically.

Necessary Action: The Rhode Island Coastal Program must develop a new permit database and
web interface that can process permitapplicationsand online payments, serve as a platform for
interagency review, and track enforcementissues by March 31, 2024. In addition, the coastal
program should submit a plan for completingthe digitization of all older permits so that the
staff can easily access all past permits for current decision-making and respond efficiently to
publicinformationrequests. The plan should be completed by March 31, 2024.

13
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Recommendation: The NOAA Office for Coastal Management recommends these actions to
improve compliance with existingregulations: (1) the Rhode Island Coastal Program should
continue to pursue an increase in the maximum administrative penalty for notices of violation
and cease-and-desist orders so that they serve as an effective deterrentand are not seenas the
“cost of doingbusiness.” For example, the fee structure could be made comparable to the Rules
and Regulations for Assessment of Administrative Penalties that govern the Rhode Island
Department of Environmental Management; (2) the Rhode Island Coastal Program should
pursue strengtheningits enforcement program, includingincreased staffingto improve the
program’s ability to address reported violations and conduct site visits to determine if projects
have been builtas permitted.

Recommendation: The NOAA Office for Coastal Management recommends that the Rhode
Island Coastal Program work with our office staff to develop a schedule for submitting recent
changes to its implementinglegislation and regulations forincorporation into its federally
approved program at regular intervals.

Ocean Planning

Ocean Special Area Management Plan

The Rhode Island Coastal Program is a state and regional leader in ocean planning. The Ocean
Special Area Management Plan (Ocean SAMP) was developedto address the increased demand
for the placement of structures and activitiesin state waters and to develop a comprehensive
managementand regulatory tool that would proactively engage the publicand provide policies
and recommendations for appropriate siting of offshore renewable energy. The Ocean SAMP, a
marine spatial planning document, sets out a transparent decision-making process that
incorporates the bestavailable science and supports adaptive management. The Ocean SAMP
was approved by the Coastal Resources Management Council in October 2010 at the beginning
of the evaluation period, and NOAA approved its incorporation into Rhode Island’s federally
approved coastal management program in May 2011.

In 2013, the Rhode Island Office of Energy Resources prepared a biennial review of the Ocean
SAMP for the coastal program. The results were used to inform the first five-yearupdate
process, which began in 2015. Since the update, activities have focused on the plan’s
implementation, including supplemental research, the development of a future scientific
research agenda, and outreach via marine spatial planningtrainings and an International
Marine Spatial Planning Symposium. A 2016 report, The Rhode Island Ocean Special Area
Management Plan, 2008-2015: From Inception through Implementation
(researchgate.net/publication/311066149 The Rhode Island_Ocean Special Area_Manageme

14


https://www.researchgate.net/publication/311066149_The_Rhode_Island_Ocean_Special_Area_Management_Plan_2008_-_2015_From_Inception_through_Implementation

Final Evaluation Findings: Rhode Island

nt_Plan_2008 - 2015 From_Inception_through_Implementation), found that the Ocean SAMP
process was successful and emphasized the importance of the process: “buildinga broad base
of leadership; allowingtime to build trust; using the planningdriverto maintain stakeholder
engagementthrough plan implementation;including clear policy tools inthe plan to facilitate
streamlined decision-making; and preparing to work even harder during implementation than
in the designand development phases.” The report also found that “the relationships built
during the process of creating the plan hold power, perhaps even as much power as the
finalized planitself.”

Rhode Island first passed legislationin 2004 requiringthat the state increase its use of
renewable energy. The coastal program approved the Block Island Wind Farm through the
streamlined permitting process the Ocean SAMP created. Constructing the wind farm employed
300 local workers, and in 2016 the five-turbine, 30-megawatt demonstration project came
online. The project is helpingthe state meetits renewable energy goalsand providingan
alternative energy source for Block Island residents, ending theirdependence on a diesel
generator and reducing theirelectricrates by approximately 40 percent.

The evaluationteam heard from a Deepwater Wind representative that the Ocean SAMP
process, including the identification of the renewable energy zone, helped to “de-risk” the
project. The Ocean SAMP process put in place a Fisheries Advisory Board and Habitat Advisory
Board to help guide implementation of the plan. This type of engagementhelped build
stakeholdersupport, resultingin a smoother permitting process for the Block Island Wind
project and stakeholderagreement on needed research and monitoringto observe impacts
around the turbines. The ocean plan’s identification of arenewable energy-sitingzone and its
collaborative processes enabled the project to move efficiently through the permitting process
to be the first offshore wind project permittedin the United States.

The coastal program also completed a coastal effectanalysisfor a Geographic Location
Description encompassingthe Ocean SAMP planning boundary that included federal and state
waters. NOAA approved the Geographic Location Descriptionin 2011. The coastal program
later submitted another coastal effects analysis supportinga new geographic location
description covering federal waters off of southern Massachusetts, which NOAA approved in
2018. The 2018 geographic location description encompasses a portion of the U.S. Bureau of
Ocean Energy Management’s wind energy lease areas. By establishing both geographic location
descriptions, the state has automatic federal consistency review of wind energy and cable
pipeline projects occurring within the geographic location descriptions. Establishing the
geographic location descriptions provides added certainty to the review process for offshore
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wind because the coastal program has identified the specificfederal actions they want to
review for federal consistency purposes.

Offshore wind energy developmentis movingforward at a faster rate than many had
anticipated, and extensive wind farm developmenthas been proposed in federal waters along
the North Atlanticcoast. This areais currently utilized by otherindustries as well, including
commercial and recreational fishing and shipping. Although much was learned from the
Northeast Ocean Plan process, co-chaired by Rhode Island and NOAA, there has not been a
large-scale cumulative impact analysis of multiple infrastructure projects proposed along the
East Coast. During this evaluation period, the coastal program has been a central playerin the
sitingand permitting process for Vineyard Wind, the first offshore wind project proposedin
federal waters. Although the permitting process in federal waters differs from that in state
waters, constituencies like fishermen expected a high degree of influence overthe wind project
design as they experiencedinthe Block Island Wind project. The evaluationteam met with
members of the Fisheries Advisory Board who were openly dissatisfied with the different
process in federal waters and the results. This has resultedin decreased trust in their ability to
influence wind projectsiting, increasing theirfear of impacts, such as increased noise, vessel
traffic, loss of gear, lack of communication from developers ontheirplanned operations, lack of
science and monitoring, and lack of knowledge on cumulative impacts giventhe number of
projects likely to be constructed in federal waters. In response to these fears, the coastal
program continued its high quality engagement by making time to understand fishermen’s
concerns and representing those concerns wellin discussions with federal agenciesand
developers. We encourage the coastal program to continue to inform fishermen of the offshore
wind process in federal waters, and take advantage of larger scale engagement opportunities
for the fishingindustry, such as new regional efforts, particularly the Regional Offshore Science
Alliance (ROSA) and the Responsible Offshore Development Alliance (RODA).

A second ocean planningissue experienced by the coastal program is working withintimelines
for project review and federal consistency certification for projects proposed in federal waters.
Per Bureau of Ocean Energy Management regulations (30 CFR Chapter V. § 585.612-613 and 30
CFR Chapter V. § 647-648), federal consistency review, with alternatives, isrequired fromthe
state at the time of the construction operation plan, prior to the draft environmental impact
statement. The coastal program and its constituents expressedthat it isa challenge to respond
this earlyin the process without having had the chance to work with ocean users, such as
fishermen, ona preferred alternative to the wind field configuration. The coastal program has
voicedits concerns and given recommendations to change Bureau of Ocean Energy
Management regulations to require federal consistency determination laterin the offshore
wind process. The program submitted formal commentsto NOAA’s advanced notice of
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proposedrulemaking, and also worked with other Northeast states through the Northeast
Regional Ocean Council to submit recommendations for changes to the administration’s Ocean
Policy Committee. The NOAA Office for Coastal Management encourages the coastal program
to continue to provide feedback through appropriate channels, particularly given that offshore
windis a new, developingindustryinthe U.S. and the scale and number of projects proposed.

The coastal program has been able to convert two positionsto ocean engineersandrecently
has been able to fill both positions, helping provide the program with the specialized expertise
neededto permitthe large influx of wind energy development projects that are in process.
With the large-scale ramp-up of wind energy in the Northeast and Mid-Atlantic, several
evaluation participants noted that wind energy companies were expanding their workforce and
hiring people with expertise related to ocean science and engineering. Going forward it may be
difficultforthe coastal program to compete for job applicants with wind energy expertise when
applicants can make significantly more money in the private sector.

Northeast Region

The coastal program’s executive directorserved as co-lead (with NOAA) on the Northeast
Regional Planning Body, which was setup to respondto the Obama administration’s National
Ocean Policy. Under Rhode Island’s leadership, and drawing on experience gained through
Rhode Island’s ocean planning process, the Northeast Regional Planning Body used a robust
publicprocess to develop a Northeast Ocean Plan. The state alsoled the development of the
supporting Northeast Ocean Data Portal to guide and informimproved ocean and coastal
managementdecisions based on stronger information and best practices along ten ocean
ecosystemand use topics. The plan, the first regional planin the nation underthe National
Ocean Policy, was completed and signed by the northeastern statesin January 2016. The
coastal program has also shared lessonslearned from the offshore wind siting process with its
northern counterparts in New Hampshire and Maine and other coastal states as they beginto
pursue offshore wind development.

Findings

Accomplishment: The Rhode Island Coastal Program is a national leaderin ocean planningand
is successfullyimplementing the Ocean Special Area Management Plan, which guided the
permittingand construction of the nation’sfirst ocean wind project. The coastal program then
usedthis experience tolead the development of an ocean plan for the Northeastregion.

Recommendation: The NOAA Office for Coastal Management encourages the Rhode Island

Coastal Program to continue to work with ocean stakeholders, including the fishing community,
to facilitate a transparent and collaborative process for sitingand reviewing offshore wind
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turbines and other activities using the Ocean SAMP process, and to continue to work with the
NOAA Office for Coastal Management, as needed, torevise the Ocean SAMP to improve clarity
and process based on lessons learned. The coastal program is also encouraged to help ensure
that the Rhode Island fishing community has a meaningful role in new regional efforts like the
Regional Offshore Science Alliance (ROSA) and the Responsible Offshore Development Alliance
(RODA).

Coastal Hazards and Climate Resilience

Rhode Island faces coastal hazards including flooding from sea level rise and storms, coastal
erosion, and catastrophic flooding, and damage from hurricanes and extreme weatherevents.
Sea levelrise also leads to saltwaterintrusioninto groundwater, affecting drinking water, and
raises groundwater tables causing septicsystem failures, which lead to more polluted runoff
into coastal waters. The coastal program helps coastal communities and the state prepare for
and become more resilient to coastal hazards through proactive planning, science-based
regulationsand permitting decisions, strong partnerships, innovative tools, and helpful
technical assistance. The coastal program also bolsters the state’s natural defenses to coastal
hazards, particularly floodingand storm surge, through leading efforts to protect, restore, and
monitor coastal habitat.

Beach SAMP, STORMTOOLS, and Other Hazard Resilience Policies

In October 2012, post-tropical storm Sandy hit the coast of Rhode Island. In response, early in
2013, the coastal program began conceptualizingthe developmentof the Shoreline Change
Special Area Management Plan, also known as the Beach SAMP. The coastal program partnered
with the University of Rhode Island Coastal Resources Centerand Rhode Island Sea Grant,
which facilitated the planning effort. The Beach SAMP was designedtoimprove the coastal
resilience of the state’s 21 coastal communitiesto the threats of erosion and flooding caused by
storm eventsor sea level rise and to educate homeownerson their hazard risks. The coastal
program and its partners included extensive engagement with state and municipal officials,
environmental groups, and public stakeholders during the plan’s development, including
hosting 14 publicmeetings. The Beach SAMP was not designed to be a prescriptive regulatory
document but rather provides guidance and flexibility to local and state decision makers in their
efforts to protect the health and welfare of residents. The council adopted the Beach SAMP in
June 2018.

As part of the Beach SAMP development, the coastal program worked with partners to improve
baseline coastal information and mapping. For example, with funding from NOAA’s Coastal and
Ocean Climate Applications Program, the coastal program partnered with Rhode Island Sea
Grant, The Nature Conservancy, and Save the Bay in 2012 to use the Sea Level Affecting
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Marshes Model (SLAMM), along with lidarelevation data, to assess projected sea level rise
impacts to coastal salt marshes withinvarious sea level rise scenarios. Based on this analysis,
the coastal program and its partners identified opportunities forland conservation, restoration,
and adaptation. The coastal program engaged with all 21 coastal citiesand towns to discuss the
study’sresults and provided technical assistance to assist community effortsto provide for
marsh migration corridors as sea levelsrise. The SLAMM maps were incorporated into the
Beach SAMP.

A key innovative part of the Beach SAMP is Chapter 5, “Coastal Hazard Application Guidance,”
which establishes a multi-scenario approach to permittingand designing structures that
ensuresowners have a full understanding of future hazard risks. The coastal program revisedits
permitting regulations to implementthisapproach. The chapter outlines afive-step process for
permitapplicants to follow to analyze a proposed project’s risk from coastal hazards based on
the project’slocation and elevationalongthe shoreline. The coastal program developed
STORMTOOLS, a suite of tools, to allow homeowners to analyze a proposed project’s risk to
coastal hazards. As part of the hazards analysis, homeowners need toidentify risks under
differentstormsurge and sealevelrise scenarios and consideroptionsfor more resilient
construction or relocation to reduce risk. To help applicants walk through this process, the
coastal program created an online worksheetthatwas launchedin late June 2019. Applicants
for projects in the coastal zone, including new buildings and additions over 600 feet, needto
submitthe worksheet as part of the council’s permitting review process and sign that they have
reviewed the hazard analysisand wish to proceed with development. The permit, including the
signed hazards analysis, remains with the title of the land. The process is designed to educate
property owners on the risk they inheritwhen building or performing other activitiesina
coastal area and to promote increased resilience ina project, if an applicant chooses to do so.
The coastal program developed STORMTOOLS in partnership with the University of Rhode
Island’s Ocean Engineering Department and Coastal Resources Center to helpimplementthe
Beach SAMP. The coastal program was awarded two competitive Project of Special Merit
Awards from NOAA that supportedthe project’s development. The STORMTOOLS website
providesinteractive toolsto allow all residents of the state to understand theirrisk from coastal
inundation. STORMTOOLS can also be used by buildersto offercustomers design options and to
show how selected design changes would reduce risks underdifferent scenarios; by permitting
staff membersto provide information to homeowners; and by local and state planners who are
researchingthe costs and benefits of different policy options.

STORMTOOLS includes Stormtools Design Elevation maps and the Coastal Environmental Risk

Index. Stormtools Design Elevation (SDE) maps allow homeownersand commercial and
government project managers to look at risks associated with different storm surge scenarios
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with or withoutsea level rise projectionsof 3, 5 or 7 feet. Unlike existing Federal Emergency
Management Agency (FEMA) Base Flood Elevation maps, which do not account for sea level
rise, the SDE maps incorporate future conditions with the addition of sea level rise. SDE maps
also enable usersto see risks associated with different types of storms that could occur along
the coast throughout the selected life of the project.

The Coastal Environmental Risk Index (CERI) was developed to assess individual structure
damage from flood inundation, including sealevel rise, using the state’s emergency (E-911)
database and the Army Corps of Engineers’ North Atlantic Coast Comprehensive Study damage
function curves. CERI has been designed as an online GIS-based tool, and is fully compatible
with current flooding maps, including those from FEMA. The CERI model shows the percent
damage to each structure followingamodeled event withinthe analysisarea. CERI provides
users with options to modify their project to minimize riskand create a more hazard-resilient
project. In November 2019, the coastal program released a new mobile device app for Android
or iOS operating systems that can utilize the phone’slocation and allow for easy analysisin the
field.

As part of the development of STORMTOOLS, shoreline change maps were updated for the
south shore, and new shoreline change maps were made for Block Island. An analysis of
shoreline change throughout the remaining Rhode Island shorelines determined that current
maps were accurate. The maps were incorporated into the Beach SAMP. The evaluationteam
met with the Rhode Island Emergency Management Agency staff, who noted that the agency
participatedin select meetings duringthe development of the Beach SAMP. Agency staff
members consider STORMTOOLS to be a very useful tool. There are opportunitiesforagency
and coastal program staff membersto develop shared talking points and messagingon sea level
rise and disaster preparedness and to assist local governmentsin developing capacity to better
use the tools. Agency staff membersalso noted there were potential opportunitiestowork
with the coastal program to lowerthe scores of the 11 coastal communities participatingin the
National Flood Insurance Program’s Community Rating System and bring in new communities
to lowerflood insurance costs for homeowners. In addition, FEMA’s new Building Resilient
Infrastructure and Communities Grant Program, which was developedin 2019, will provide
competitive funding for pre-disaster mitigation projects that implement state and local hazard
mitigation plans. This is a new opportunity for agency and coastal program staff members to
work together to help local governments strengthen their hazard mitigation plansand develop
competitive projects that willimprove the state’sresilience.

The coastal program worked with the Rhode Island Builders Association and state legislature to
obtain two statutory changes that complementthe new Beach SAMP policiesandincrease
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coastal hazard resilience. Senate bill S2561A was signedintolaw in July 2016, and it amended
R.l. Gen. Laws § 45-24-31 to change the definition of “building height” and define the term
“freeboard” inthe Zoning Enabling Act to account for obstacles to construction in flood zone
areas and to encourage safe and stable design for those structures. The legislation allowed for
freeboard of up to five feetto be excluded from the building height calculation and avoid the
need for a local zoning variance. During the 2018 legislative session, the coastal program
provided technical assistance to the buildingindustry’s sponsorship of Senate bill S2413A that
further amend the definition of “building height” inR.l. Gen. Laws § 45-24-31 for property
located in FEMA-designated special flood hazard areas, specifying that the building height
would be measured from the base flood elevation. This measure was signed into law inJuly
2018. Both of these legislative measures permit new and existing structures located within
special flood hazard areas to be constructed with enhanced coastal hazard resilientdesigns,
facilitating the use of some of the resilient construction practices that could be considered
through the Beach SAMP’s coastal hazard application process.

Through the development of the Beach SAMP and STORMTOOLS, the coastal program has been
a leaderinreducing coastal risks in the state. Building on these efforts, there are opportunities
to continue to reduce risks and improve the state’s resilience, including strengthening
partnerships with other state agencies, continuingto support STORMTOOLS and user
education, pursuing opportunities to use coast-wide data and toolsto improve Community
Rating System scores, and working with communities to strengthenand implement hazard
mitigation plans.

Habitat Restoration to Promote Resilience

The coastal program manages the Rhode Island Coastal and Estuarine Habitat Restoration
Program and Trust Fund and provides grants for projects that seekto restore or enhance
coastal or estuarine habitats such as coastal wetlands, submerged aquatic vegetation beds,
shellfish beds, vegetated coastal upland, and anadromous fish runs that have been degraded by
human impacts. The program places a priority on those projects that seek to enhance coastal
habitats’ resilience to climate change and sea level rise —forexample, projects thatremove
barriers to future wetland migration with sea level rise, orthat enhance shoreline vegetation
where habitat is threatened by increased coastal erosion. Since 2010, the coastal program has
awarded over $1.8 millionin grants, resultingin over 2,200 acres of restored coastal habitat,
including salt marsh, beaches, dunes, shellfish beds, and river systems. The coastal program
also coordinates the Rhode Island Habitat Restoration Team, a group of representatives from
state and federal agencies and nonprofit organizations who work togetherto conduct
restoration planningand prioritization, implement projects, conduct monitoringand research,
provide technical assistance, leverage resources, and conduct public outreach and education.
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The coastal program began working with Save the Bay in 2010 to develop guidance for non-
structural shoreline protection and to make recommendations for shoreline adaptation policy
development. Areport, Coastal Erosion and Adaptation onthe Rhode Island Coastline, was
publishedin May 2013. A workshop was then held with over 100 experts who providedinput
and helpedrefine the report. As part of this effort, 13 demonstration projects were constructed
by Save the Bay, and three more designed (engineered plans developed) in coastal
communities. The projects address coastal erosion and stormwater floodingissuesthroughthe
use of bank re-contouring, biodegradable materials, vegetation, and non-structural stormwater
management practices, and include enhancements to vegetated shoreline buffers, coastal
wetlands, beaches, and dune habitats. For each demonstration project, the municipality was
engaged as part of the planningand design process, and in some instances provided in-kind
engineeringand construction services. Completed projects are highlighted ona University of
Rhode Island Coastal Resources Center website:
uri.maps.arcgis.com/apps/Shortlist/index.html?appid=cbd9d6ae7a9d40b0b648432e95e66aec.
The efforthas laid the groundwork for additional projects going forward. The coastal program
provided overall oversight of the project and managed an award from the NOAA Habitat
Restoration Center, which supported the project.

The coastal program is providing leadership and coordinating effortsin the state to develop and
implement marsh and habitat restoration monitoring and assessment protocols. In addition to
the SLAMM modeling project discussed previously, the coastal program funded a two-year
effortto monitor 39 marshes throughout the state to evaluate current marsh conditionsand
the potential impacts of sea level rise. The Rhode Island Salt Marsh Assessmentwas completed
by Save the Bay, and this work has helped inform ongoingrestoration and planning efforts.

In 2016, the coastal program, Narragansett Bay National Estuarine Research Reserve, and Save
the Bay released “A Strategy for Developinga Salt Marsh Monitoring and Assessment Program
for the State of Rhode Island” (http://www.crmc.ri.gov/news/pdf/SMMAP_RI_Strategy.pdf),
which presents a three-tiered strategy for developingacomprehensive, statewide monitoring
and assessment program. The results from this monitoringand assessment program will be
usedto evaluate the overall status and condition of the state’s salt marshes, track changes over
time, evaluate management outcomes, and prioritize areas where resources should be directed
toward management actions.

The coastal program worked with the Natural History Survey, the project lead, and others to
develop and implement statewide coastal wetlands monitoring, assessment, and restoration
strategies, including development and piloting of the Rhode Island Marsh Rapid Assessment
Method (MarshRAM), which was funded by a U.S. Environmental Protection Agency Wetlands
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Program Development Grant to the Department of Environmental Management. MarshRAM is
designedto efficiently document attributes, ecosystem functions and services, landscape
setting, disturbances, integrity, and migration potential of salt marshes across the state. The
method isintended to generate a reference condition gradient and categories of marsh
condition, against which individual marshes can be evaluated for supporting management
decisions.

The coastal program worked with the Narraganset Bay National Estuarine Research Reserve,
NOAA, and numerous other partners to develop the “Rhode Island Coastal Wetland Restoration
Strategy” (crmc.ri.gov/habitatrestoration/RICWRestorationStrategy.pdf), published in 2018. The
strategy identifies criteriafor prioritizing coastal wetlands for restoration, and discusses moving
towards broader ecological interventions such as elevation enhancement (thin-layer
placement) as sea levelsrise, and the need for monitoringand assessment of restoration
efforts. The strategy calls for the development of a permanent statewide coastal wetland
restoration program to implementthe strategicobjectives, which will act as a clearinghouse for
restoration research, methods, and assessmentinformation, and for tracking restoration and
intervention effortsin the state. The development of a statewide coastal wetland restoration
program is a great opportunity to coordinate efforts across the state, share information, and
maximize restoration opportunities.

The coastal program worked with multiple partners, including Save the Bay, which was
responsible for construction, to investigate the use of applied sediment (thin-layer placement)
in marsh restoration enhancementand to complete the first two thin-layer placement projects
in New England: Quonochontaug marsh (which the evaluation team was able to visit) and
Ninigretsalt marsh. The Quonachontaug marsh project restored nearly 30 acres of salt marsh
and enhanced three acres of eelgrass beds. Dredging of the existing channel and other areas of
the pond to improve tidal flushingand water quality was completedin February 2019. The
dredged soil was then placed on top of the marsh using thin-layer placementto build the
marshes’ elevation, and native plants were installed to help stabilize the marsh. The site is
beingclosely monitored to determine projectresults. The coastal program played a critical role
in the coordination of project partners and fiscal management of the project. The project is
considered a model for testingthin-layer placement efforts as a strategy to maintain saltmarsh
habitat and tidal wetlands; results have been presented at numerous conferences and will be
publishedinrelevantjournalsand scientific publications. NOAA contributed $982,000 to the
$2.2 million project through a NOAA Coastal Resilience Grantaward. The coastal program also
received a $3.25 million award from the National Fish and Wildlife Foundation Hurricane Sandy
Resilience award to support the Ninigret salt marsh project.
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The coastal program is pursuinginnovative habitat restoration projects and as part of this effort
is supportinga robust monitoring program to determine if projects are achievingtheirgoals.
The coastal program worked with the Narragansett Bay National Estuarine Research Reserve,
Save the Bay, the Rhode Island Natural History Survey, and the University of Rhode Island
Environmental Data Centerto collectand analyze data related to marsh elevation and condition
at control and project sites. The coastal program also coordinated with regional and national
monitoring and research efforts such as the Saltmarsh Habitat and Avian Research Program at
the University of Connecticut and the Narragansett Bay National Estuarine Research Reserve’s
research initiative toinvestigate the use of applied sedimentin marsh restoration and
enhancement. The University of Rhode Island Environmental Monitoring Collaborative, of
which the coastal program isa member, developed anonline platform to host both data and
project information.

Findings
Accomplishment: The Rhode Island Coastal Program’s innovative Beach SAMP and

STORMTOOLS provide state and local governments, businesses, and the publicwith the
information needed to analyze coastal hazard risks and make informed decisions.

Accomplishment: The Rhode Island Coastal Program has successfully worked with partners to
advance knowledge on the state of coastal habitats and how they are changing from sea level
rise, including developing monitoring and assessment protocols for salt marshes. The coastal
program has also leveraged fundingforand led multi-partnerinnovative habitat restoration
projects to help coastal habitats and the surrounding communities be more resilientas sea
levelsrise.

Evaluation Metrics

Beginningin 2012, state coastal management programs began tracking theirsuccess in
addressingthree evaluation metrics specificto their programs. The evaluation metricsinclude a
five-yeartargetand provide a quantitative reference foreach program about how wellitis
meetingthe goals and objectivesithas identified asimportantto the program.

Metric 1: Public Access

Goal: At least one designated publicright-of-way for each mile of shoreline.

Objective: By 2017, 15 new publicrights-of-way are designated by the Coastal Resources
Management Council.
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Strategy: A Coastal Resources Management Council publicright-of-way (ROW) designation
clarifies the status of a publicROW and provides shore goers with clear and legally defined
pathways to the shore. The designation of publicROWs also ensures the preservationand
protection of these access sites for subsequent generations of Rhode Islanders. The Coastal
Resources Management Council carries on a continuous process of discovery and designation of
ROWSs using a standing ROW subcommittee. To reach the above objective, the ROW
subcommittee may designate potential ROWs that have been previously identified and are
currently underreview, or designate newly discovered potential ROW sites that come under
the subcommittee’s review duringthe five-yearreporting period. Detailed information for this
metric can be found at crmc.ri.gov/publicaccess.html.

Performance Measure: The number of publicROWs identified orreviewed by the Coastal
Resources Management Council ROW subcommittee and assigned “designated” status.

Target: 15 publicROWs are identified orreviewed by the Coastal Resources Management
Council ROW subcommittee and assigned “designated” status.

Year 1: 0

Year 2: 0

Year 3: 0

Year 4: 0

Year 5:1

Total: 1 public ROW identified orreviewed by the Coastal Resources Management Council ROW
subcommittee and assigned “designated” status

Discussion: The coastal program made very limited progress toward this metric during the
evaluation period. The coastal program reported that work toward this measure was slowed
because of changes in membership of the council and ROW subcommittee and because of
challengesearlierinthe evaluation periodin scheduling council meetingsto hear the
discussion. In the latter part of thistime frame, the coastal program slowed work on this as
staff members were focused on wind energy development. The coastal program was able to
approve an additional four ROWs in February 2018, ayear after this evaluation period. The
coastal program is in a better position going forward now that the council has been
restructured and members are appointed, but staffingremainsa concern as new emerging
issuessuch as wind energy are taking up significant staff time.

Metric 2: Sea Level Rise Vulnerability and Assessment

Goal: Rhode Island’s coastal citiesand towns are prepared for the effects of sea levelrise.
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Objective 1: By 2017, ten coastal communities have incorporated information about sea level
rise (such as vulnerable publicinfrastructure and coastal habitats) into their municipal planning
efforts.

Strategy: The rate of relative sealevel rise alongthe Rhode Island coast is accelerating. Future
sea levelrise will bringwith it increased risk to coastal populations, publicand private property,
and publicinfrastructure because of increased coastal floodingand erosion. The coastal
program and Rhode Island Sea Grant have developed resources, including a statewide digital
elevation and bathymetry data tool and a Sea Level Affecting Marshes Model (SLAMM). The
coastal program through its partnerships with Rhode Island Sea Grant and the Narragansett Bay
National Estuarine Research Reserve will offertechnical assistance to help municipalities use
these resources to plan for rising sea levels and identify areas and assets that are particularly
vulnerable.

Performance Measure: The number of coastal communities that have received technical
assistance from the coastal program to map and identify areas and assets vulnerable tosea
levelrise.

Target: Ten coastal communities have received technical assistance from the coastal program
to map and identify areas and assetsvulnerable to sea levelrise.

Year 1: 5

Year 2: 21

Year 3: 21

Year 4: 21

Year 521
Total: The coastal program worked with all 21 coastal communities each of the past four years.

Discussion: The coastal program was very successful in working with all the coastal
communitiesinthe state, and the program’s work in this area is discussed in the “Coastal
Hazards and Climate Resilience” section of the findings.

Metric 3: Coastal Habitat Restoration

Goal: Coastal habitats whose ecological function has been degraded or destroyed by human
intervention have been restored.

Objective 2: By 2017, atleast 15 acres of coastal habitat are restored with fundingor technical
assistance from the coastal program.
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Strategy: Coastal and estuarine habitats provide a variety of ecological servicesin Rhode Island,
supportingfisheries, tourism, and recreation and improvingthe resilience of the shoreline to
coastal hazards. Restoring destroyed or degraded habitats is a state priority, as reflected in RIGL
§46-23.1-5. Restoration may include activities such as restoring altered hydrology or
topography, re-vegetation, control of invasive species, removal of barriers to species migration,
or improvement of substrate quality in sub-tidal habitats. The Coastal Resources Management
Council coordinates and oversees the state Coastal and Estuarine Habitat Restoration Trust
Fund, through which state funds are awarded for habitat restoration planning, design,
engineering, construction, and monitoring projects. Entities eligible toreceive these funds
include cities and towns; any committee, board, or commission chartered by a city or town;
nonprofit corporations; civic groups; educational institutions; and state agencies. The coastal
program also coordinates the Rhode Island Habitat Restoration Team, a group of restoration
practitionersand representatives fromvarious agencies and organizations that meet regularly
to share resources and technical expertise. More detailed information onthe coastal habitat
restoration metriccan be foundin the Coastal Resources Management Council’s annual Habitat
Restoration Trust Fund Report at crmc.ri.gov/habitatrestoration.html.

Performance Measure: The number of acres of coastal habitat restored using fundingor
technical assistance from the coastal program.

Target: 15 acres of coastal habitat restored using funding or technical assistance from the
coastal program.

Year 1: 50 acres of coastal habitat

Year 2: 120 acres of coastal habitat

Year 3: 28 acres of coastal habitat

Year 4: 1,968 acres of coastal habitat

Year 5: 1 acre of coastal habitat
Total: 2,167 acres of coastal habitat restored.

Discussion: The coastal program was able to greatly exceed its target for the evaluation metric,
and habitat restoration efforts are discussedin the “Coastal Hazards and Climate Resilience”
section. In retrospect, the target set should have beensetat a higherlevel, sinceitwas tripled
the firstyear.
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Conclusion

For the reasons stated herein, | find that the State of Rhode Island is adheringto the
programmatic requirements of the Coastal Zone Management Act and its implementing
regulationsinthe operation of its approved Rhode Island Coastal Management Program.
These evaluation findings contain one necessary action which must be completed by March 31,
2024 and five recommendations that must be considered before the next regularly scheduled
program evaluation but which are not mandatory at thistime. Recommendations that must be
repeatedin subsequent evaluations may be elevated to necessary actions.

This is a programmatic evaluation of the Rhode Island Coastal Management Program, which
may have implications forthe state’s financial assistance awards. However, it does not make
any judgmentabout or replace any financial audits.

signed by Keelin S. Kuipers for dated March 10, 2020
Jeffrey L. Payne, Ph.D. Date
Director, NOAA Office for Coastal Management
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Appendix A: Response to Written Comments

Kendra Beaver, Staff Attorney
Save the Bay

Save the Bay provided a letter with comments on the coastal program’s implementationandin
addition provided an Appendix with proposed changes to state legislation 650-RICR-20-00-1.
Commentson the coastal program are below.

“In our experience, CRMC [Coastal Resources Management Council] staff serves stakeholders
and those affected by CRMC regulations well, by readily sharing information, respondingto
inquiries, and making staff available to discuss issues of concern. In our experience, CRMC staff
reviews and pullsinformation uponrequest and, if possible, e-mails relevantinformation.
When we report a potential violation of the Coastal Resources Management Program (CRMP),
CRMC staff respondsimmediatelytoletus know they will check it out as soon as possible. In
contrast with our workingrelationships with otherstate agencies, CRMC personnel are much
more willingtoshare their findingsin order to encourage concerned partiesto work collectively
to resolveissues. STB and CRMC meet routinely with STB to discuss our differences and
common goals. Although we do not always agree with CRMC staff, we appreciate their
responsivenessand transparency.

We respectfully submit the following comments concerning the agency’s accomplishments and
recommendations for program compliance for your consideration.

1. Government coordination and decision-making: STB isincluding the followingtopics
under this section for review: Follow - Up Actions Required by 2010 Review, Declaratory
Judgmentand Points Reform, Budget and Annual Enforcement Report, Statutory Penalties, and
Penalty Regulations.

A. Follow-up Actions Required by the 2010 Review. STB is particularly concerned about two
“Necessary Action[s]” that have not been adequately addressed and are inextricably connected.
NOAA stated in its last review that:

l. “NECESSARY ACTION: The CRMC must separate the functions of the CRMC

administrative hearing officer from the functions of the CRMC legal counsel by December1,
2010, so that no single person conducts or is responsible for both functions. The intent of this
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action is to preventa real or perceived conflict of interestand to ensure that the CRMC staff
members have access to legal counselin preparation for, and at, hearings.”

[I. “NECESSARY ACTION: The services of an attorney must be available to the CRMC staff on a
daily basis. The CRMC must arrive at a solutionto meetthat requirementby December 1, 2010,
so that staff has timely and sufficientlegal assistance. If the solution requires additional time
beyond December 1, 2010, to implement (e.g., mustfulfill all state hiring or contracting
procedures, or it is not feasible given state budget cycles), a later deadline must be negotiated
and agreed to by OCRM [NOAA Office for Coastal Management].”

I. Necessary Action. CRMC staff members do not have access to legal counsel at hearings.

Itis STB’s understandingthat, in response to “I. Necessary Action”, CRMC hired two attorneys
who are in private practice and share the duties of representing both the staff and Council.
They each work part-time at CRMC headquarters, so that one attorney is generally physically
presentat CRMC offices. However, we do not believe thatthey have separate functionsand it
appears that both attorneys provide advice to staff and the Council. CRMC did not hire a
separate attorney for staff. CRMC staff does not have legal representation at hearings.

The lack of legal representation for staff undermines the consistentimplementation of the
coastal program. The case of the Bonnet Beach Club sewerlineisa good example. STB objected
to the project for various reasonsincluding the applicant’s refusal to provide a detailed analysis
of the alternatives considered. The sewerline will be located in an area that is already routinely
floodedina Type 1, Conservation Area. The CRMC Decision Worksheet, signed by the Executive
Director, states that a special exceptionisrequiredfor the construction of asewerlineon a
barrier beach and a variance for the sewerline within Bonnet Point Road. The April 22, 2019
staff report stated that “itis the Staff Engineer’s opinion that the installation of an OWTS
[onsite wastewatertreatment system] is a reasonable alternative.” The Staff Biologist’s Report,
dated April 30, 2019, furtherstates that Criteria2 and 3 of a special exception must be met.
Criteria3 is that thereis no reasonable alternative meansor location servingthe compelling
publicpurpose.

During the May 14, 2019 hearing on the sewerline, the Council first voted on whethera special
exemptionwasrequired and, with minimal discussion, voted that it was not required despite
the specificfindingsin the staff biologists reportto the contrary. Staff also raised concerns
relatedto sea levelrise and the fact that alternatives existed. In addition, there was significant
publicopposition demonstrated during the meeting. With little discussion, the Council
unanimously approved the project and included a convoluted list of stipulations that were
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unclear evento those who voted on the assent. We are waitingfor a copy of the final decision.
Itis our view that the presence of an attorney representingthe staff would have encouraged
the Council to heed staff recommendations concerning the need for a special exception,
consistent with the CRMP, and would have improved the transparency of the decision-making
process.

II. Necessary Action. This action contemplated a full-time state employee for staff. The two
attorneys mentionedinthe prior comment do not separate the functions of one representing
staff and the other representing the Council. Staffis not provided with necessary advice in
conducting investigations, pursuingviolations, drafting permit recommendations, preparing for
hearings and otherwise implementingthe CRMP. CRMC staff should have access to an
independentattorney “in preparation for, and at, hearings.” Save The Bay is not aware of any
requests of or other efforts made by the Executive Director or the Chair to secure a separate
attorney for staff or to represent staff at hearings.

In the 2010 Review, NOAA stated that the intent of the first action setforth above was “to
preventa real or perceived conflict of interest and to ensure that the CRMC staff members have
access to legal counselin preparationfor, and at, hearings.” Clearly, the intent has not been
achieved. The perception of conflicts-of-interestsand a lack of impartiality persists,
exacerbated by the fact that a series of governors has refusedto appoint hearing officers as
required by law. R.l. Gen. Laws§ 46-23-20.1(a) providesthat the governor “shall”

III

appointtwo
hearing officers and one “shall” be designated as the chief hearing officer. Appointments are
mandatory. Section § 46-23-20.1(e) allows a subcommittee to hear a contested case only ifa
findingis made that “hearingofficers are otherwise engaged and unable to hear a matterina
timely fashion...” This section does not contemplate that hearing officers would not be
appointed; subcommittees are only permitted if appointed hearing officers are busy and unable
to conduct a timely hearing. Section § 46-23-20 recognized that there would be a delay
betweenthe promulgation of the statute and the appointment of hearing officers; however, an
almost thirty-yeardelay was not anticipated and it does not change the 1990 mandatory duty.
Further, itis questionable whethersome decisions are valid, in that the committees do not
always contain a member from the impacted community as required by law. (Wheneverthe
chairperson of the coastal resources management council or, inthe absence of the chairperson,
the commissioner of coastal resources makes a finding that the hearing officers are otherwise
engaged and unable to hear a matterin a timelyfashion, he or she may appointa
subcommittee which will act as hearing officersin any contested case coming before the
council. The subcommittee shall consist of at least one member; provided, however, that in all
contested cases an additional membershall be a resident of the coastal community affected...”)

31



Draft Evaluation Findings: Rhode Island

Independent hearing officers were required forthe Department of Environmental Management
(DEM) through legislation passedin 1989 (R.l. Gen. Laws.§ 42-17.7-1). In May of 1990, DEM’s
newly established Office of Adjudication commenced hearings conducted by hearing officersin
accordance with the Administrative Rules of Practice and Procedure for the Administrative
Adjudication Division for Environmental Matters, a practice that has continued to this day.
Similarly, the General Assemblyin 1990 enacted legislationrequiringthe appointmentand use
of qualified hearing officers for CRMC cases, but hearing officers were neverappointed.

Further, the legislature not only mandated the appointment of hearing officers but enunciated
that they must be “attorneys-at-law, who, prior to theirappointment, shall have practiced law
for a period of not less than five (5) years.” R. |. Gen. Laws§ 46-23 20.l{a). Moreover, inorder to
promote impartial decisions, the hearing officers must not be otherwise engagedin the practice
of law.R. |. Gen. Laws§ 46-23-20.(c).

Council members deciding contested cases are not experienced environmental attorneys and
not required to have any training in adjudicating cases or coastal-relatedissuesand are also
otherwise employed, underminingthe credibility and transparency of Council decisionsand
perpetuatingthe publicperception of potential conflicts of interest. Hearings could continue to
be heldin the evenings whenrequested by stakeholders of the public to allow maximum
participation.

The Council’slack of knowledge and training is particularly problematicwhen variances or
special exceptions come before the Council and the staff defersto the Council on whetherthe
applicant has met the goals and policies of the CRMP. The staff should make written
recommendations to the Council who should deferto staff, with limited exceptions, based on
theirknowledge and professional expertise. Save The Bay is working cooperatively with CRMC
on this and other issues that may be addressed without legislation through amendments to the
CRMC Management Procedures and the CRMP (Attachment 1, A and B).

B. Declaratory Judgment and Points of Reform. Legislative changes were made to the
composition of the Council in response to STB’s Petition for Declaratory Judgementfiledinthe
spring of 2018. R.l. Gen. Laws§ 46- 23-2 was amendedto provide the governor with the
authority to appoint ten members and specify in the appointment papers filed, the appointed
or elected office thateach municipal appointment holds; the population of the municipality
represented; and the member beingreplaced. At the time of STB’s petition, several of the
members on the Council did not meet statutory requirements and the number of appointees
exceededthe governor’s statutory authority.
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While the Legislature amended the CRMC statute to clarify the appointmentsissue, itdid not
impose qualifications for Council members or change the Council structure. STB believes that
withoutrequiring qualifications (in coastal- related issues or administrative law), the Council
structure undermines the effective implementation of the CRMP. Furthermore, STB submits
that the Council structure conveniently avoids accountability, promotesinconsistent decisions,
and diminishes publicconfidence in the entire coastal program.

Itis STB’s view that agency performance would be significantlyimproved and publicconfidence
in the coastal program enhanced if the agency were legislatively reformedto existasa full,
cabinet-level agencyled by an executive director, appointed by the governor with consent of
the RI Senate. Community representatives on the Council could continue to servein an advisory
capacity as it relatesto policy.

Itis our understanding that the Council Chair and Executive Director do not agree with STB that
the Council should be relegated to an advisory role on policy. That said, STB staff has met with
the Council Chairperson and Executive Director on several occasions to discuss legislative
improvements that could be made to the functions and structure of the Council without
eliminating the Council or removingit from its current role in adjudicating cases. (See
Attachment 2, CRMC Reform Outline).

We urge NOAA to support the attached revisionsto the CRMP and CRMC’s Management
Proceduresin order to move forward in implementingimportantagency reforms.

C. Budget and Annual Enforcement Report. We appreciate the expertise and hard work of
CRMC'’s limited staff. However, itis STB’s view that limited staff and the agency’s expansive
jurisdiction undermines the CRMC’s ability to protect and restore Rhode Island’s coastal
resources. STB continuesto urge the Governor and General Assembly to strengthen CRMC
capacity by addingadditional staff (See Attachment 3, STB Testimony on the Budget).

Among otherissues, STB is particularly concerned about a lack of staff to review applications
and conduct compliance inspections on Emergency Permits. In the aftermath of Hurricane
Sandy, voluminous applications for permits were submitted within a short period. Due to
staffing constraints, we are concerned that staff does not have time to conduct a stringent
review of all applications and the standards are relaxed whenthe agency is granting Emergency
Permits. Furthermore, CRMC simply does not have the staff to follow up on the permitsissued
to check for compliance with the permit conditions. The problem is exacerbated by the fact that
local authorities or the applicant’s contractors make the determination of percentage of
damage to a structure leadingto inconsistentand oftenincorrect assessments. Thus,
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emergency permits can often be a source of violations of the CRMP. As projected future
flooding, sea-level rise, and storm intensity increasesin Rhode Island, it is likely that the need
for these Emergency Permits will increase. It is imperative that the agency be adequately
equippedtoensure that each Emergency Permit issued complies with the CRMP and
construction and maintenance upholds permit conditions.

While the CRMC has gained national recognition as a leaderin anticipatingthe impacts of
climate change, planningtools are no substitute for enforcement of regulations designed to
protect natural resources, publicsafety, and critical coastal infrastructure. Timely and effective
enforcementdepends upon staffinglevels that - at present - are insufficient. We believe that
NOAA can lendits powerful voice in urging the General Assemblyto address these staffing
deficiencies. Itisimportant to note that due to loomingretirements of senior staff there is
grave risk that the agency will be unable to train younger staff members to take on supervisory
and decision-making roles. Vacancies that may be created by retirements of key staff will be
difficulttofill with qualified staff and low salaries will make it hard to recruit qualified persons
from private practices.

On a final note, CRMC has not been provided with the resources necessary to upgrade its
computer system. The agency’s aging computer system hindersits ability to readily track
information for compliance. The agency’s efforts to collect, analyze, and provide informationis
limited by technology. STB urges NOAA to require a substantial upgrade of CRMC’s computer
systemin order to track permitsand enforcementactivity and provide the publicwith timely
and accurate information on annual enforcement activity. We submit that all stakeholders
would agree that the state could enhance customer service by providing CRMC with funds for
the technology to provide files online for the publicto review.

Establish Penalty Regulations and Increase Statutory Amount of Penalty. In an effortto enhance
transparency, the Council should adopt regulations that govern the imposition of penalties for
enforcement of the CRMP. The calculation of penaltiesand amounts imposed should be
determined based on properly promulgated penalty regulations (similarto DEM’s
Administrative Penalty Regulations) to ensure that penalties are imposed fairly and
consistently. Itis unclear how R.l. Gen. Laws§ 46-23-20.I(a) is interpreted by the Council given
the lack of enforcementdata. Violators of the CRMP may gain an advantage over those who
comply with the law, penalties may not be sufficientto deterfuture noncompliance, and a
violator may not be required to pay the economicbenefitit may have gained from non-
compliance or restore a site. (The economicbenefit from noncompliance should be imposed for
all violations and should be specifically required to be calculated through properly promulgated
penalty regulations. See, Rule 10 (c) of the Department of Environmental Management Rules
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and Regulations for the Assessment of Administrative Penalties). Forexample, a property
owner who cuts a bufferand obtains a water view may be fined a minimal amount while the
owner enjoys the view for a number of years. An unobstructed water view s likely to enhance
the value of property. Without a substantial penalty and requirement that the bufferbe
completely restored and replanted (rather than simply allowed to regrow), there is no
deterrentfor cutting the buffer. In additionto environmental damage, it is simply unfairto an
abutting ownerwho complies withthe CRMP and does not cut the bufferor enjoya water
view.

Further, insome enforcement cases, after-the-fact permits are granted. “After-the-fact”
permits should not be issued. Aftera violation occurs on a site, the site should be fully restored
before an applicationis processed. The bottom line is that it should cost more, interms of time
and money, to violate the law than to violate and laterask for forgiveness fromthe Council.
Staff is needed to strengthen enforcement efforts.

Maximum Penalty to Deter Violations. The maximum penalty for violations of the coastal
program is insufficientand legislation should be introduced to increase the maximum penalty
that may be imposed. Inthe 2010 Review, NOAA suggested that CRMC work with the Governor
and the General Assembly toincrease the maximum administrative penalty for CRMC notices of
violation and Cease and Desist orders. No progress has been made to date. Rhode Island
leaders have not showninterestin providing funding for environmental agencies or
strengthening environmental protection regulations. Currently, the Chairperson or Executive
Director has statutory authority to assess an administrative penalty of not more than twenty-
five hundred dollars ($2,500) for each violation. R.l. Gen. Laws § 46- 23-7.1(1). After the Council
issues a Cease and Desist Order, both the Council and the Executive Director are authorized to
assess additional penalties of not more than five hundred dollars ($500) for each day during
which the violation continues. However, the maximum penalty that may be imposedin the
aggregate is ten thousand dollars ($10,000). Again, additional staff is needed to conduct
compliance inspections, patrol the shoreline and testify at hearings. Although the Executive
Director and Council rarely impose the maximum penalty, they must have the authorityin
egregioussituationsto impose a penalty that exceeds the current statutory aggregate in order
to compel timely restoration and deter future violations.

2. Coastal Hazards- lllegal walls and “maintenance” of walls. The Council has refused to
enforce the CRMP as itrelatesto the removal of illegal walls. For nearly a decade, illegal walls
have remainedin place. STB has sent several letters to Council Chairs over the years asking
them to enforce the violationsissued. In most cases It is clear that walls should be removed and
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properties restored, but unclear why there has been a refusal by several Councils to move
forward on these cases for a nearly a decade.

Further complicatingthe “hardened shoreline” issue is the Council’s failure to apply the
maintenance regulations as written. For example, in Application 2015 11 007, Hang Ten LLC and
the Town of South Kingstown (Hang Ten) applied fora Maintenance Certification Request
(MCR). STB, along with other environmental organizations, submitted a Petition for Declaratory
Rulingwhen itbecame apparent that the Council was considering permitting the complete
demolition of an old dumped-stone seawall, proposinga new and expanded wall in Type |
waters on the Matunuck Headlands as a maintenance” application. (We requesteda
declaratory ruling concerning the interpretation and application of the regulations, including:
(1) the applicability of §300.14.B.S(a)(i) to declare that the existing wall may not be demolished
and replaced witha new wall unless the application meetsall current programmatic
requirements; (2) confirming that the CRMP prohibits construction of shoreline protection
facilitiesin Type | waters along this twenty mile barrier/headland complex (Salt Pond SAMP §98
B.l.) in accordance with §300.7.D.1; and (3) confirmingthat the proposal by Hang Ten to
demolish the existing shoreline protection facility and replace it with a new structure usinga
new engineering design and new materials constitutes a significantalteration to design of the
existing structure contrary to §300.14.A.1.)

STB supported the findings of the staff report recommending denial of the application on this
barrier/headland complexin Narragansett as maintenance. The wall should not have been
treated as maintenance because it did not meet the definition of maintenance. Maintenance of
structures under Section 300.14 A isdefineda rebuilding, reconstructing, repairingor re-
establishingto previously permitted conditions. If a structure has been destroyed, it must meet
current applicable requirements. As stated in section 300.14 B, applicants proposingto
demolish structures are requiredto meet current requirements. The regulations are clear: the
applicant may not destroy the existingwall and rebuild it without triggering current
requirements and current regulations prohibit the construction of the wall. The new wall was
permitted as a “maintenance application” even though it significantly altered the existing
design and size of the structure and was not the minimum required to maintain functional
viability, butrather an entirely new revetment prohibited under300.7 of the CRMP.

In an attemptto accommodate the application, an alternative path was devisedto avoid the
prohibition on hardened sea wall by reclassifying this section of shoreline as “manmade”. This
segment of shoreline was not classified as “manmade” under CRMP 210.6 prior to the
submission of the application. Reclassifyingashoreline through a “maintenance” application
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should not have been permitted and creates a dangerous substantive and procedural
precedent.

The Council ignored the specificfindings of the CRMP that structural shoreline protection
facilities are prohibited along Type | shorelines. “[S]horeline protection structures eventually
resultin the loss of beaches and adversely impact publicaccess and walls are particularly
relevantin the face of risingsea levels.” SAMP 980.B.1, 6 and 7, and staff findings on this case
(March 26, 2012 Staff report for CRMC File 2011-12-017, page 2). The wall was not maintained
as required by the 1983 MCR and should not have been processed as “maintenance.”

3. Coastal Habitat: The Coastal and Estuarine Habitat Restoration Trust Fund. Habitat
Monitoring, Assessmentand Restoration and, OSCAR.

CRMC has effectively managed the Rl coastal and estuarine Habitat Trust Fund and successfully
leveraged millions of additional federal dollars to facilitate design, planning, construction, and
monitoring of coastal and estuarine restoration projects. The fund has been usedto support
approximately 130 habitat restoration projects. CRMC has established a timely and efficient
grant process and works cooperatively with many state and federal partners as part of its
Technical Review Team, including STB, to review grants and provide feedback to grant
applicants.

CRMC has takena leadership role on implementingasalt marsh monitoringand assessment
program in coordination with the Narragansett Bay Estuarine Research Reserve and the Rl
Natural History Survey. The assessment program presents a strategy for developinga
comprehensive, statewide monitoringand assessment program. The proposed SMMAP is a
three-tiered framework forassessing changes in salt marsh condition, acreage and vegetation
over space and time. Since the plan was finalizedin 2016, CRMC has collaborated with project
partners on implementingthe three tiers of monitoringincluding working with a wetlands
biologist fromthe RI Natural History Survey on the development of a rapid salt marsh
assessment. With funding from the Trust Fund, the Narragansett Bay Estuarine Research
Reserve has established sentinel sites throughout the state. The monitoring data is informing
restoration and adaption strategies and will documentlong-termtrends.

Additionally, CRMCin coordination with the Rl Natural History Survey developed the Rhode
Island Coastal Wetland Restoration Strategy, which provides a strategy for restorationand
management efforts. STB has partnered with CRMC for over 20 years on the majority of our
restoration projects and this strategy providesa blueprintforfuture restoration, adaptation
and protection efforts.
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CRMC in the past five years has coordinated many large-scale habitat restoration grants
including two sediment placement projects at two salt ponds in Charlestown, Rhode Island. The
salt marsh enhancement projects are among the first of theirkind in New England and CRMC
has beeninstrumental in securing the funding, coordinating the partners and hiringthe
engineering consultants and contractors to implement the projects. STB has collaborated with
CRMC on these marsh adaptation projects on the monitoring, implementation and adaptive
management. As a partner we have convened an interagency team to monitor the sediment
placement projects including the Narragansett Bay Estuarine Research Reserve, EPA’s Atlantic
Ecology Division, URI, the Natural History Survey and the USFWS. CRMC has shared results of
these pilot projects throughout the region with natural resource managers and regulatory staff.

CRMC has also helped coordinate interagency review of salt marsh restoration and adaptation
permitapplications. The interagency review has simplified and streamlined the permitting
process for small-scale salt marsh adaptation projects, allowing projects to be implementedina
timely fashion before further marsh degradation occurs.

CRMC has beenaleaderin coastal adaptation planningand implementation. With funding from
NOAA, STB and CRMC conducted an assessment of potential coastal adaptation projects,
includinginfrastructure and pavementremoval, bank regrading and natural feature restoration.
We implemented overten pilot coastal adaptation projects from 2012 to 2014 and have
conducted multiple workshops overthe past several years with municipalities, land trusts,
engineers and natural resource managers on strategies to adapt to shoreline erosion and sea
level rise through coastal adaptation measures. Most recently, CRMC successfully received a
grant from NFWF to begin the next phase of coastal adaptation projects through funding
engineering plansforten additional projects. Working in coordination with URI’s Coastal
Resources Center, Roger Williams School of Law and STB, the project partners are conducting
outreach to municipalities to help them identify potential projects.

STB has proposed legislation creatingthe Ocean State Climate Adaptation and Resilience
(OSCAR) fund The legislation proposes an additional nickel per-barrel fee on imported
petroleum products (1/10 penny per gallon) underthe uniform Oil Spill Prevention and
Response (OSPAR) program established by R.l. Gen. Laws§ 46-12.7-4.]. The fee will generate
approximately $1.9 million/year.

The OSCAR bill, if passed, would transfer an additional $250,000 of the fees collected under

OSCAR into the Habitat Trust Fund. The bill also provides for grants to cities and towns and the
state for projects that investin measuresto adapt infrastructure on publiclands to the impacts
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of climate change. Eligible projects must also protect or enhance natural systems and habitats
in order to improve the resilience of these systemsinthe face of rapid climate change. It has no
matching requirement, addresses gaps infundingand could be used to leverage federal funds.
Project typesinclude:infrastructure relocation or removal, floodplain restoration, stormwater
management, and the creation of stream, wetland, and coastal buffers. Under the bill, CRMC
would be co-administrator of the OSCAR, along with DEM.

Public Access.

In 2015, CRMC identified five new Rights-of-Way (ROW) that were supported by local
communities and ripe for dedication. CRMC did not have the legal resourcesrequiredto
conduct the necessary title work. Working cooperatively with CRMC, STB connected two Roger
Williams Law School students with the City Solicitors from Portsmouth and North Kingston and
under the supervision of the Solicitors, the students conducted title searches of the 5 potential
ROW sites. The work was completedin 2015, yet CRMC has yet to schedule a subcommittee
hearing on designatingthe ROWs.

STB has also beenworking with CRMC to ensure the publicisaware of ROWs and that they are
accessible for all. STB conducted an extensive review of all ROWSs. From 2016-2017 we visited
each of the existingdesignated ROWs and documented data related to parking, obstructions,
signage, and more. We found that more than half of ROWs had not been maintained, and more
than a third of the 226 ROWSs were at least partly obstructed to foot traffic. The primary cause
of obstruction was vegetation overgrowth, but we documented the purposeful efforts of
abutters, neighbors, or others at nine ROW.

In 2018, we updated the PublicAccess Report and provided the report coastal communities.
STB intends to pursue action, working with CRMC and the RI Attorney General’s office, in
communitiesthat do not take action on theirown. We are disappointed with the pace of these
efforts to improve public access to the shore and believe thatlimited staff at CRMC has
hamperedthe agency’s efforts to move ahead with maintenance, enforcement, and new
development of publicaccess rights-of-way. We urge NOAA to encourage CRMC to move ahead
on these public access initiatives and support requisite staffinglevels.

Concluding Comments
STB would like to recognize the expertise, experience and responsiveness of the staff and

Executive Director of the CRMC. The agency enjoys well-deserved recognition forits planning
work and coastal habitat restoration activities. In our view, the most critical need at the agency
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is separate, dedicated legal counsel to advise staff on a day-to-day basis and to represent staff
at Council hearings. Additionally, agency staff is severely constrainedinits ability to fulfill its
responsibilitiesimplementing the CRMP and deal with a multitude of new responsibilities
related to the development of offshore wind powerand climate change impacts. We urge
NOAAto pressthe governor and General Assembly to hire a staff attorney as stated in the 2010
review, and provide additional fundingforthat position and four other positions needed to
effectivelyimplementthe coastal program. We believe the implementation of coastal
regulations should be inthe hands of full time trained staff, with the assistance of an in-house
attorney. This isthe case in most other coastal states. Regardless of agency structure, hearings
should be adjudicated by an independent hearing officer, not unqualified political appointees. It
is our view that NOAA’s input will be invaluable to the General Assembly asit considers agency
reforms and budget constraints.”

NOAA Office for Coastal Management Response: The NOAA Office for Coastal Management
thanks Save the Bay for its comments regarding coastal program staff and Save the Bay’s work
with the coastal program, as well as thoughtful comments on how implementation of the
program could be improved.

With regard to Save the Bay’s comments on the necessary actions containedin the previous
evaluation findings (2010), the office has determined that the coastal program has successfully
addressed the two necessary actions by separating the functions of the council’s administrative
hearing officer from the functions of the council’s legal counsel, ensuring the staff members
have access to legal counsel on a daily basis. The office concurs that having an attorney on staff
would be beneficial forthe program and is supportive of coastal program efforts to pursue
approval of thisadditional position. Save the Bay has also expressed apreference for having
independent hearing officers make permitting decisionsinstead of the council. NOAA has
approved coastal programs with different decision-making structures, including programs that
use councils and those that use hearing officers to make permitting decisions. Overthe
decades, NOAA has found that Rhode Island and other coastal programs with council structures
are able to provide for extensive publicinput and have strong public support. NOAA has also
found that councils and hearing officers can effectively carry out their duties and that both
councils and hearing officers are capable of poor decisions. The coastal program’s council
structure has facilitatedits ability to move nimbly; the program is often a national leaderon the
front lines of innovation and the first to tackle new and emergingissues. Save the Bay also
raised concerns regarding the council’s operation. As discussed in the “Program
Administration” section and through a recommendation, NOAA is supportive of continuing
effortsto improve the functioning of the council and believesrecentand proposed changes,
including additional training, will continue to improve the program’s implementation.
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Save the Bay raised concerns about council member qualifications and that they did not believe
all council memberswere qualified to serve on the council. They recommend that members
have a background in coastal and natural resource management, planning, zoning, or a related
field. The NOAA Office for Coastal Management agreesthat experience in coastal management
or relatedfieldsis beneficial but believes thatif membersare providedtrainingand have a
willingness tolearnthat the council can be operated effectively with membersfroma wide
variety of backgrounds. Members from different backgrounds can also bring differentskillsand
perspectivesto coastal management. Save the Bay also raised questions about whethersome
decisionsare valid, “in that the committees do not always contain a member from the impacted
community as required by law.” The NOAA Office of Coastal Management will not comment on
the state of Rhode Island’s legal authorities on this matter.

Save the Bay also stated that the coastal program’s relationships with stakeholders and
partners from the urban core along the northern end of the Narragansett Bay were not as
strong as the program’s relationships alongthe South Coast. They raised concerns that this has
created a perception that the coastal program favors the South Coast and fishermen overthe
northern urban core areas, whichinclude low-income, minority communities. The NOAA Office
of Coastal Management is supportive of efforts to engage stakeholders throughout the coast.

Save the Bay raised concerns with the implementation of the permitting program. The NOAA
Office for Coastal Management discusses permittingissues underthe “Program Administration”
sectionand has included a recommendation addressingimproved enforcement, including
pursuing additional staff and increasing the maximum administrative penalty for notices of
violation and cease-and desistorders, and also a necessary action regarding a new online
system for processing and managing permits and enforcementactivity. Save the Bay raised
concerns regarding enforcement and the removal of illegal seawalls and the council’s failure to
apply the maintenance regulations as written. The findingsinclude arecommendation to
strengthen the coastal program’s enforcement program. With regard to the specificcase of
Hang Ten LLC and the Town of South Kingstown, the NOAA Office for Coastal Management
does not make judgments on specificpermitting decisions during the evaluation process but
looks at the implementation of the program more broadly.

Save the Bay raised concerns regarding the slow progress of approving dedication of rights-of-
way. The NOAA Office for Coastal Management concurs that progress on coastal access has
beenvery slow during the evaluation period in part due to changes to the council structure and
in part due to lack of staff capacity. The office has included a recommendation for the coastal
program to consider skills and staffing needs going forward for both new and emergingissues
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and ongoing long-termissues such as public access and to pursue opportunities for additional
staffing.
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